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11363 

Federal Rcjjiiler 

V«l. 50, No. 55 
Thursday. March 21. 1965 


This section of the FEDERAL REGISTER 
contams regulatory documents having 
general applicability and legal effect, most 
ci which are keyed to and codified in 
yvs Code ol Federal Regulations, which is 
published tinder 50 titles pursuant to 44 
USC 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Pnces of new books are listed in the 
trst FEDERAL REGISTER «sue of each 

week 


department of justice 

Immigration and Naturalization 

Servlet 

8 CFR Part 238 

Contracts With Transportation Lints; 
Addition of P.R. Express 

agency: Immigration and Naturalization 
Service, Justice. 

action: Final rule. _ 

summary: This rule adds P.R. Express to 
the list of carriers which have entered 
into agreements with the Service to 
guarantee the passage through the 
United States in immediate and 
continuous transit of aliens destined to 
foreign countries. 
effective date: March 1!« 1985. 

FOR FURTHER INFORMATION CONTACT: 

Loretta J. Shogren. Director, Policy 
Directives ond Instructions. Immigration 
und Naturalization Service, 425 I Street, 
NW„ Washington, DC 20538. Telephone: 
(202) 633-3048. 

supplementary information: The 

Commissioner of Immigration and 
Naturalization entered into an 
agreement with P.R. Express on 
February 19.1985. to guarantee passage 
through the United States in immediate 
and continuous transit of aliens destined 
to foreign countries. 

The agreement provides for the 
waiver of certain documentary 
requirements and facilitates the air 
travel of passengers on international 
flights while passing through the United 
States, 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnf*cessary 
because the amendment merely makes 
«n editorial change to the listing of 
transportation lines. 


In accordance with 5 U.S.C. 605(b), the 
Commissioner of Immigration and 
Naturalization certifies that the rule will 
not have a significant impact on a 
substantial number of small entities. 

This order constitutes a notice to the 
public under 5 U.S.C. 552 and is not a 
rule within the definition of section 1(a) 
of E.0.12291. 

List of Subjects in 8 CFR Part 238 

Airlines, Aliens, Government 
contracts. Travel. Travel restriction. 

PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 

Accordingly. Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 

9 238.3 (Amended| 

In { 238.3 Aliens in immediate and 
continuous transit, the listing of 
transportation lines in paragraph (b) 
Signatory lines is amended by: Adding 
in alphabetical sequence, P.R. Express. 

(Secs. 103 end 238 of the Immigration and 
Nationality Act. as amended (8 U.S.C 1103 
and 1228)) 

Dated: March 13.1985. 

Andrew |. Carmichael. |r„ 

Associate Commissioner, Examinations, 
Immigration and Naturalisation Service. 

(FR Doc. 85-6696 Filed 3-20-85; 8 45 am| 

BILLING COOC 4410-10-11 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

I Docket No. 84-CE-31-AD; Arndt. 39-50121 

Airworthiness Directives: Beech 
Models A23-19, 19A, M19A, B19, 23, 
A23, A23A, B23, C23, A23-24, A24, 
A24R, B24R and C24R Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: Tills amendment adopts a 
new Airworthiness Directive (AD), 
applicable to Beech Models A23-19, 

19A, Ml9A, B19. 23. A23. A23A. B23. 
C23. A23-24, A24, A24R. B24R and C24R 
airplanes. It requires installation of a 
decal and a fuel selector valve handle 
stop per Beechcraft Mandatory Service 
Bulletin No. 2053 dated February 19B5. 


The fuel selector valve handle has been 
found out of a tank position detent 
during investigations of accidents which 
occurred after loss of engine power on 
one or more of the applicable model 
airplanes. The installation of the fuel 
selector valve stop and instructional 
placard will prevent or reduce the 
possibility of the Inadvertent selection 
of the “off* position. 

EFFECTIVE DATE: April 25. 1985. 
Compliance: As prescribed in the body 
of the AD. 

addresses: Beechcraft Mandatory 
Service Bulletin No. 2053 dated February 
1985. and Beechcraft Service 
Instructions No. 1095, Revision 1. 
applicable to this AD may be obtained 
from Beech Aircraft Corporation, 
Wichita, Kansas 67201. A copy of this 
information is also contained in the 
Rules Docket. Federal Aviation 
Administration. Office of the Regional 
Counsel. Attention: Rules Docket No. 
84-CE-31-AD, Room 1558. 801 East 12th 
Street, Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Jim Peterson. Aerospace Engineer, 
Wichita Aircraft Certification Office, 
FAA. ACE-140W, 1801 Airport Road, 
Room 100. Mid-Continent Airport. 
Wichita, Kansas 87209; Telephone (316) 
946—4427. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD. 
requiring incorporation of Beechcraft 
Service Instructions No. 1095, Revision 
1. which requires modification of the 
fuel selector valve guard and 
installation of the instructional placard 
on all Beech Models A23-19.19A. M19A. 
B19. 23. A23, A23A, B23. C23. A23-24. 
A24. A24R. B24R and C24R airplanes 
was published in the Federal Register on 
October 5.1984 (49 FR 39336). The 
proposal resulted from investigations of 
accidents, which occurred after loss of 
engine power, which found the fuel 
selector valve handle out of a tank 
position detent on one or more of the 
applicable model airplanes. 

Interested persons have been afforded 
an opportunity to comment on the 
proposal. One commenter responded, 
urging early issuance of the AD in its 
prepared form. During preparation of the 
AD. a serial effectivity error was 
detected in Beechcraft Service 
Instructions No. 1095. Revision 1 
necessitating correction of that 



















11364 


Federal Register / Vo). 50. No. 55 / Thursday. March 21, 1965 / Rules and Regulations 


information. Beech has discontinued the 
issuance of service instructions, 
including revisions thereto. Accordingly. 

• Beech has issued Beechcraft Mandatory 
Service Bulletin No. 2053 dated February 
1985. which lakes the place of and 
duplicates exactly the information in 
Beechcraft Service Instructions No. 1095, 
Revision l. except for the correction of 
the serial effectively. Accordingly, the 
final rule is adopted as written except to 
add Beechcraft Mandatory Service 
Bulletin No. 2053. 

There are approximately 4.192 
airplanes affected by this AD. The. coal 
of modifying these airplanes in 
accordance with this AI) is estimated to 
be $108.30 per airplane. The total cost U 
estimated to be $454,000 to the private 
sector. The cost of compliance with this 
proposal is so small and those small 
entities owning the affected airplane 
own so few that the cost of compliance 
will not constitute a significant financial 
burden on any small entity. 

Therefore, f certify that this action (1) 
is not a major rule under the provisions 
of Executive Order 12291. (2) is not a 
significant rule under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26.1979). and (3) wilt not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final regulatory 
evaluation has been prepared ami has 
been placed in the public docket. A copy 
of it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption addresses. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aviation safety. 
Aircraft. Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator. 

§ 39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
♦by adding the following new AD. 

Beech: Applies to Models 23 (S/N M-Z 
thru M-554); A23 (B/N M-3, M-555 thru 
M-900), A23A (S/N M-«01 thru M-10M); 
A2.V19 (S/N MB-1 thru MB-288); A23-24 
(S/N MA-1 thru MA-3031*. A24 (S/N 
MA-384 thru MA-368): 19A (S/N MB-288 
thru MB-460): M19A (S/N MB-4CI thru 
MB-480). Bl9 (S/N MB-481 thru MB-BUft). 
B23 (S/N M-1U95 thru M-12M|; C23 (S/N 
M-1285 thru M-2223); A24R (S/N MC-2 
thru MC-150); B24R (S/N MC-15Z thru 
MC-448. MO-150. MC-451): and C24R (S/ 
N MC-449. MC-452 thru MC-68H, MC- 
090 thru MG4W5) airplanes certificated 
in uny category. 

Compliance: Required within the next 100 
hours time-in*service after the effective date 
of this AD. unless already accomplished. 


To prevent the inadvertent selection of a 
fuel selector "off* position, accomplish the 
following: 

(a) Modify the fuel selector guard by 
incorporating the Selector Stop. Part Numtier 
189-920041-9 and appropriate decal us 
described in Beechcraft Mandatory Service 
Bulletin No. 2053 dated February 1985. or 
Beechcraft Service Instructions No. 1095. 
Revision 1. 

(h) Airplanes may be flown in accordance 
with FAR 21.197 to a location where the AI) 
may be accomplished. 

(c) An equivalent means of compliance 
with the AD may be used. If approved, by the 
Manager. Wichita Aircraft Certification 
Office. Federal Aviation Administration. 1801 
Airport Road. Room 100. Mid-Continent 
Airport. Wichita. Kansas 672UJ; Telephone 
(310) 940-4406 

(Secs. 313(a). 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.G. 
1354(a), 1421 and 1423): 49 U.S.C. 106(g) 
(Revised Ptib. L 97-449. January 12. 1983): 
and Section 11.89 of the Federal Aviation 
Regulations (14 CFR 11-89)) 

This amendment become effective on 
April 25.1985. 

Issued in Kansas City. Missouri, on Mar* h 
6 1985. 

Murray E. Smith. 

Director. Central fU^iotL 

|FR Doc. 85-6742 Filed 3-20-85: 646 am) 

BILLING COOf 4910-1341 


14 CFR Part 73 

I Airspace Docket No. 64-AWA-33I 

Amendment to Hours of Operations 
for Restricted Areas; Fort Lewis, WA 

agency: Federal Aviation 
Administration (FAA). DOT. 

ACT ON 

summary: This amendment alters the 
times of designation for Restricted 
Areas R-G703A. R-6703B. R-G703C, and 
R-6703D to actual times of use or by 
NOT AM. Tnis action permits more 
efficient use of the affected airspace, by 
making the airspace available for 
general traffic when not being used by 
the military. 

effective date: 0901 GMT, June 6,1985. 
FOR FURTHER INFORMATION CONTACT: 

Burton Chandler. Airspace and Air 
Traffic Rules Branch (ATO-230). 
Airspace-Rules and Aeronautical 
Information Division. Air Traffic 
Operations Service. Federal Aviation 
Administration. 800 Independence 
Avenue, SW„ Washington. D.C. 20591: 
telephone: (202) 426-8783. 
SUPPLEMENTARY INFORMATION: 

History 

On December 13.1984. the FAA 
proposed to amend Part 73 of the 


Federal Aviation Regulations (14 CFR 
Purt 73) to amend the time of 
designation from "Continuous** to 
"Intermittent by NOT AM’’ for Reslnctid 
Areas R-6703A. B. C and D (49 FR 
48589). This amendment is at the request 
of the user and will provide more 
efficiency on the use of this area. The?** 
restricted areas were designated to 
contain aerial gunnery, cannon fire, 
rockets, mortars, howitzers and missiles 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposals to the FAA. 
No comments objecting to the proposa l 
were received. However, after further 
study the FAA has decided to clarify the 
times of use. Except for the above 
change and editorial changes, this 
amendment is the same as that 
proposed in the notice. Section 73.67 of 
Part 73 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.BA doted January 2. 
1985, 

The Rule 

This amendment to Part 73 of the 
Federal Aviation Regulations amends 
the time of designation from 
"Continuous** to actual times of use or 
by NOT AM for Restricted Areas R- 
0703A, B. C, and D. This action will 
increase the availability of the affected 
airspace for general traffic. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) Is not a "major 
rule" under Executive Order 12291; 12) is 
not a '‘significant rule*' under DOT 
Regulatory Policies and Procedures (44 
FR lltm; February 28,1979); und (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
it certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List or Subjects In 14 CFR Part 73 

Aviation safety. Restricted areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, $ 73.67 of Part 73 of the 
Federal Aviation Regulations (14 CFR 
Part 73) is amended, as follows: 
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g~b?03A Fort Lewis. WA | Amended| 

By removing the word •‘Continuous.** end 
substituting the words “0700-2300 dully; other 
ti/rrs by NOTAM two hours in advance.* *' 

M703B Fort Lewis. WA |Amended) 

By removing the word ’‘Continuous.** and 
substituting the words *0700-2300 daily: other 
times by NOTAM two hours lit advance.** 

R-6703C Fort Lewis. WA |Amended| 

By removing the word -Continuous.** and 
substituting the words “Intermittent by 
NOTAM two hours in advance.** 

R-6“03D Fort Lewis. WA |Amended| 

By removing the word “Continuous.'‘ and 
nuhfttituting the words **0700-2300 daily; other 
timffs by NOTAM two hours in advance/* 
(Secs. 307(a) and 313(a). Federal Aviation Act 
of 1953 (49 U.S.C. 1348(a) and 1354(a)); (49 
II S C, 100(g) (Revised. Pub. I- 97-149. January 
12, tWO)); anJ (14 CFR 11.69) 

Issued in Washington. D C, on March 14. 
1985. 

Jjmes Bums, Jr.. 

.4* Ung Monomer, Airspac.eRufas oneI 
Aeronautical Information Division . 

|FR Doc. 85-6743 Filed 3-20-65: 8:45 amj 
billing coot 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 630 and 640 

I Docket No. 80N-00531 

Changes in Proper Names of Certain 
6 ological Products; Correction 

agency: Food and Drug Administration. 
action: Final rule: correction. 

summary: The Food and Drug 
Administration (FDA) is correcting the 
final rule that amended (he biologies 
regulations by changing the proper 
names of certain biological products; 
updating all applicable regulations to 
reflect these new names; and updating, 
clarifying, and reorganizing certain 
regulations (50 FR 4128; January 29, 

19H5). Certain sections were 
inadvertently amended in that rule. This 
document corrects that error. 
effective date: March 21.1985. 

FOR FURTHER INFORMATION CONTACT: 

Warren Howard. Division of 
Regulations Policy (HPC-221). Food and 
Drug Administration. 5600 Fishers Lane, 
Rockville. MD 20657. 301-443^3480. 

SUPPLEMENTARY INFORMATION! In FR 

Doc. 85-2001, appearing on page 4128 in 
the Federal Register of Tuesday. January 
29. 1985, the following correction is 
made: On page 4137. center and third 
columns, on page 4138, first and second 


columns, and on page 4140. center 
column, amendments 5.f. k. a u. aa. and 
ee and 6.ccc, respectively, are removed. 

This correction removes amendments 
to 5 5 630.8, 630.18. 630.37. 630.57, 630.67, 
630.87, and 640.86, because these 
sections were previously removed from 
the biologies regulations. 

Dated: March 18.1985. 

Mervin H. Shumate. 

Acting Associate Commissioner for 
Regulatory Affairs. 

(FR Doc. 85-6787 Filed 3-19-65; 1041 am) 
BILLING COOC 41MMM-N 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 

24 CFR Parts 52, 207, 255, 811, and 850 

(Docket No. R-84-1166; FR-1902) 

Housing Development Grant Program; 
Correction 

agency: Office of the Secretary. ffUD. 
action: Interim rule; correction. 


summary: This document corrects the 
amendatory language contained in the 
interim rule that implemented the 
Housing Development Grant Program 
authorized by section 17 of the United 
States Housing Act of 1937. The interim 
rule appeared on page 24634 in the 
Federal Register of Thursday^ June 14, 
1984. 

FOR FURTHER INFORMATION CONTACT: 

Frank D. Brown. Acting Director. 
Housing Development Grants Division. 
Room 6128. Department of Housing and 
Urban Development, 451 Seventh Street. 
SVV., Washington. D.C. 20410. telephone 
(202) 755-5720. This is not o toll-free 
number. 

SUPPLEMENTARY INFORMATION: 

Accordingly, Ihe following correction is 
being made to FR Doc. 84-15887 
appearing on page 24634 in the issue of 
June 14.1984: 

1. On page 24654. the first column, in 
item four, the amendatory language is 
corrected to read, **4. In 5 207.32a. 
paragraph (f)(2). (i) and (J), the 
introductory text of (j)(l). the 
introductory text of (jj(2). (j)(3), and the 
introductory text of (j)(4) are revised, 
and a new (j)(5) is added to read as 
follows;'*. 

Authority: Sec. 17 United SUIeft Housing 
Act of 1937 (42 US.C 1437o); sec. 7(d). 
Department of Mowing and Urban 
Development Act (42 US.C 3535(d)). 


Dated: March 15.1985. 

Donald A. Franck, 

Acting Assistant General Counsel for 
Regulations, 

(FR Doc. 85-6751 Filed 3-20-85; 8 45 am) 

BILLING COOC 4210-32-14 


DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33 CFR Pari 117 

(CGD 82-025) 

Drawbridge Signals 

agency: Coast Guard. DOT. 
action: Final rule. 

Summary: This document makes a 
minor editorial amendment to the 
regulation specifying the drawbridge 
opening signal for vessels required to be 
passed during scheduled closed periods. 
This amendment is necessary to remove 
wording which inadvertently conflicts 
with other provisions of the Drawbridge 
Operation Regulations. 

EFFECTIVE date: March 21.1965. 

FOR FURTHER INFORMATION CONTACT: 
Alfred T. Meschter, 202-426-0942. 
SUPPLEMENTARY INFORMATION: On April 
24.1984, the Coast Guard published a 
major revision of its Drawbridge 
Operation Regulations (49 FR 17450). 

The second sentence of revised 33 CFR 
117.15(b)(3) specifies the opening signal 
to be given by vessels "authorized* 4 to 
be passed through a drawbridge during 
periods when the draw need not be 
opened. Strictly speaking, this provision 
should apply only to vessels which are 
required, not merely authorized, to be 
passed. Under revised $ 117.53(d). all 
vessels are authorized to be passed 
during a closed period if the drawtender 
chooses; but only certain vessels, such 
as vessels in distress, vessels 
responding to an emergency, and other 
vessels specified in the regulations 
applicable to the particular bridge in 

* question, are required to be passed. 
Therefore, the word ‘'authorized** in 
8 117.15(b)(3) is replaced by "required** 
to clearly indicate that only vessels 
required to be passed are permitted to 
use the special opening signal during 
scheduled closed periods. 

This rulemaking action is editorial in 
nature and corrects wording which is 
clearly in conflict with other regulations. 
This correction is necessary to relieve 
the burden on drawtenders and 
vehicular traffic created by unnecessary 
bridge openings. Therefore, the Coast 
Guard finds that notice and public 
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procedure thereon are unnecessary and 
contrary to the public interest and that 
the rule may be made effective in less 
than 30 days under 5 U.S.C. 553(d). 

List of Subjects in 33 CFR Part 117 

Bridges. 

In consideration of the foregoing. Part 
117 of Title 33 of the Code of Federal 
Regulations is amended os follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

1. The authority citation for Part 117 
reads as follows: 

Authority: 33 U.S.C 499: 49 CFR 1 46(c)(5). 

2. By revising paragraph (b)(3) of 
5 117.15 to read as follows: 

5 117.15 Signals. 

• • • • • 

(h) • * * 

(3) The sound signal to request the 
opening of a draw is one prolonged blast 
followed by one short blast sounded not 
more than three seconds after the 
prolonged blast. For vessels required to 
be passed through a draw during a 
scheduled closure period, the sound 
signal to request the opening of the draw 
during that period is five short blasts 
sounded in rapid succession. 

• • • • « 

Dated: March Uk 19(15. 

T.|. Wojnar, 

Rear Admiral, US Coast Guard. Chief. Off ire 
of Navigation. 

[FR Doc. 85-6717 Filed 3-20-65: 8:45 am) 

satXJNQ COOt 49io- u-m 


DEPARTMENT OF COMMERCE 
Patent and Trademark Office 

37 CFR Part 1 
(Docket No. 41269-50181 

Final Rules for Miscellaneous Patent 
Provisions 

Correction 

In FR Doc. 85-5460 beginning on page 
9368 in the issue of Thursday. March 7, 
1985. make the following corrections: 

1. On page 9374. third column, 
paragraph B at the bottom of the page, 
second line, “from*’ should read "front**. 

2. On page 9375, first column, second 
complete paragraph, sixth line, 
"issuances” should read "issuance”. 

3. On page 9378. first column, second 
Reply paragraph, last line, "§ 1.117(h)" 
should read "§ 1.17(h)". 

} 1.78 | Corrected 1 

4. On page 9380. third column. 

5 1.78(a). fifth line from the bottom, 


"infilled” should read “entitled” and in 
the fourth line from the bottom, "data” 
should read "date". 

$ 1.101 I Corrected 1 

5. On page 9381. first column. 

5 1.101(a), line ten, "been" should 
appear between "have” and '‘filed”. 

§1.131 (Corrected! 

6. On the same page, third column. 

5 1.131(a), line five, "by" should read 
"but". 

5 1.139 (Removed) 

7. On page 9382, first column, the 
heading for amendatory language 
paragraph 19 should be corrected to 
read as it does above. 

$1,451 (Corrected! 

8. On page 9384, third column. 

{ 1.451(c). line thirteen, "of should read 
"or to". 

BILLING COOC 1 *>4~01-N 


LIBRARY OF CONGRESS 

Copyright Office 

37 CFR Part 201 

I Docket No. RM 80-28] 

Compulsory License for Cable 
Systems 

Corrections 

In FR Doc. 85-5467 beginning on page 
9270 in the issue of Thursday. March 7, 
1985. make the following corrections: 

On page 9272, second column, line 
twelve, "not" should read "now", and In 
line fourteen, "which" should appear 
between "rule" and "continues". 

e«UJNO COOC 150*41-41 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Public Land Order 6596 

INev-051745 and Nev-059798; 4-00164- 
ILM| 

Nevada; Modification of Secretarial 
Order of January 3, 1929, and Public 
Land Order No. 3512 of December 7. 
1964 

agency: Bureau of Land Management 
Interior. 

action: Public land order. 

summary: This order modifies a 
Secretarial order and a public land order 
as they affect 36.39 acres of public land 
withdrawn for the Bureau of 


Reclamation's Colorado River Storage 
Project and Robert B. Griffith Water 
Project (formerly Southern Nevada 
Water Project). This action will open the 
land to proposed sale by the Bureau of 
Land Management. 

EFFECTIVE DATE: March 21,1965. 

FOR FURTHER INFORMATION CONTACT: 
Vienna Wolder, OLM. Nevada Stale 
Office. P.O. Box 12000, Reno. Nevada 
89520, 702-784-5481. 

By virtue of the authority vested in the 
Secretary' of the Interior by section 204 
of the Federal Land Puficy and 
Management Act of 1976 (90 Slat, 2751; 
43 U.S.C. 1714). it is ordered as follows: 

1. The Secretarial Order of January 3. 
1929, and Public Land Order No, 3512 of 
December 7.1964. are hereby modified 
to permit sale of the following described 
land: 

Mount Diablo Meridian 

T. 23. a. R. 03 E., 

Sec 2. lots 18, 20, and the portion of lor 21 
lying outside the boundaries of the city cd 
Boulder City. Nevada. 

The area contains 36.39 acres in Clark 
County. 

2. Effective immediately, subject to 
valid existing rights, the land shall be 
available for sale under section 203 of 
the Federal Land Policy and 
Management Act. The land remains 
closed to all other forms of 
appropriation under the public land 
laws, including the mining laws, but 
open to the mineral leasing laws. 

Robert N. Broadbent. 

Assistant Secretary of the Interior. 

March 18.1985. 

|FR Doc. 85-6703 Filed 3-20-85: 8:45 am) 

BILLING COOC 43 10-44-41 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1033 

The Milwaukee Road Inc. Authorized 
To Use Tracks and/or Facilities of 
Chicago. Milwaukee, St. Paul and 
Pacific Railroad Co., Debtor, (Richard 
8. Ogilvie, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Revised Service Order No. 1500, 

summary: Pursuant to Section 122 of (he 
Rock Island Railroad Transition and 
Employee Assistance Act. Public Low 
96-254. this order authorizes The 
Milwaukee Road Inc. to provide interim 
service over the Chicago. Milwaukee. St. 
Paul and Pacific Railroad Company. 
Debtor, (Richard B. Ogilvie, Trustee), 
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ind to use such tracks and facilities as 
ne necessary for operations. This order 
permits carrier to continue to provide 
service to shippers which would 
otherwise be deprived of essential rail 
transportation. 

EFFECTIVE OATES: 12:01 a.in., March 18, 
1985. and continuing in effect until 11:59 
p m.. May 22,1985. unless otherwise 
modified, amended or vacated by order 
of this Commission. 

FOR FURTHER INFORMATION CONTACT: 

MT Clemens. Jr.. (202) 275-7840 or 275- 
1559. 

SUPPLEMENTARY INFORMATION: 

Decided: March 15.1965 

Pursuant to Section 122 of the Rock 
Island Railroad Transition and 
Employee Assistance Act, Pub. L 96- 
254. the Commission is authorizing the 
temporary provision of interim service 
over Chicago. Milwaukee, St. Paul and 
Pacific Railroad Company, Debtor 
(Richard B. Ogilvie. Trustee). (Trustee) 
and the use of such tracks and facilities 
as are necessary for those operations. 

In view of the continued urgent need 
for rail service over certain lines of the 
Trustee pending the implementation of 
long-range solutions or abandonment, 
this order permits The Milwaukee Road 
Inc. (MILW) named in Appendix A to 
this order, to provide service to shippers 
which might otherwise be deprived of 
essential rail transportation. 

On February 19.1985, the Milwaukee’s 
reorganization court approved the 
purchase, by Soo Line Corporation (Soo) 
and its subsidiary SLRCO, Inc., of the 
Trustee’s core properties, and that sale 
was consummated on the same date. 

The line segments which are the subject 
of this decision, were retained by the 
Trustees as non-operating properties. 
SLRCO. Inc. has indicated its 
willingness to operate the lines 
described in Appendix A for (90) ninety 
days, or until a determination is made 
by the Reorganization Court regarding 
abandonment. 

On March 1,1965, SLRCO. Inc. 
formally changed its corporate name to 
The Milwaukee Road Inc^, including the 
adoption of reporting marks (MILW) 
formerly held by the Trustee. The 
purpose of this revised decision is to 
delete all references to SLRCO. Inc., as 
the authorized operator and successor to 
the Milwaukee; establish The 
Milwaukee Road Inc., as the authorized 
operator, and realign references to all 
involved carriers, reference marks, and 
the Trustee. 

It is the opinion of the Commission 
that an emergency exists requiring that 
the railroad listed in the attached 
appendix be authorized to conduct 


operations using tracks and/or facilities 
of the Trustee: that notice and public 
procedure are impracticable and 
contrary to the public interest, and that 
good cause exists for making this order 
effective upon less than thirty days’ 
notice. 

It is ordered. 

4 1033.1500 The Milwaukee Road Inc. 
authorized to use tracks end/or facilities of 
the Chicago, Milwaukee. St Paul and Pacific 
Railroad Company, Debtor (Richard B. 
Ogilvie, Trustee). 

(a) The Milwaukee Road Inc. (MILW) 
is authorized to use tracks and/or 
facilities of the Chicago. Milwaukee, St. 
Paul and Pacific Railroad Company 
(Trustee), as listed in Appendix A to this 
order, and to provide interim service. 

(b) The Trustee shall permit the 
named carrier to enter upon the property 
to conduct service essential to these 
interim operations. 

(c) The Trustee will be compensated 
on terms established between the 
Trustee and the named carrier: or upon 
failure of the parties to agree as 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by Section 122(a) Pub. 
L. 96-254. 

(d) The interim operator, authorized in 
Appendix A to this order, shall, within 
fifteen (15) days of its effective date, 
notify the Railroad Service Board ofihe 
date on which interim operations were 
commenced or the expected 
commencement date of those 
operations. 

(e) The interim operator, authorized in 
Appendix A to this order, shall, within 
thirty days of commencing operations 
under authority of this order, notify the 
Trustee of those facilities it believes ore 
necessary or reasonably related to the 
authorized operations. 

(f) During the period of these 
operations over the Trustee’s lines, the 
interim operator shall be responsible for 
preserv ing the value of the lines, 
associated with each interim operation, 
to the MILW estate, and for performing 
necessary maintenance to avoid undue 
deterioration of lines and associated 
facilities. 

(g) Any operational or other difficulty 
associated with the authorized 
operations shall be resolved through 
agreement between the affected parties 
or, failing agreement, by the 
Commission's Railroad Service Board. 

(h) Any rehabilitation, operational, or 
other costs related to the authorized 
operations shall be the sole 
responsibility of live interim operator 
incurring the costs, and shall not in any 
way be deemed a liability of the United 
States Government. 


(i) Application . The provisions of this 
order shall apply to intrastate, interstate 

and foreign traffic. 

(j) Rale applicable . Inasmuch as this 
operation by an interim operator over 
tracks previously operated by the 
Trustee is deemed to be due to carrier’s 
disability, the rates applicable to traffic 
moved over these lines shall be the rates 
applicable to traffic routed to. from, or 
via these lines which were formerly in 
effect on such traffic, until tariffs naming 
rates and routes specifically applicable 
become effective. 

(k) In transportation traffic over these 
lines, the interim operator involved shall 
proceed even though no contracts, 
agreements, or arrangements may now 
exist with reference to the divisions of 
the rates of transportation applicable to 
that traffic. Divisions shall be. during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers: or upon failure of the 
carriers to so agree. Ihe divisions shall 
be those hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
the Interstate Commerce Act. 

(l) Employees. In providing service 
under this order the interim operator, to 
the maximum extent practicable, shall 
use the employees who normally would 
have performed work in connection with 
the traffic moving over the lines subject 
to this Service Order. 

(m) Effective date . This order shall 
become effective at 12:01 a m.. March 18. 
1985. 

(n) Expiration date . This provisions of 
this order shall expire at 11:59 p.m.. May 
22.1985, unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
Section 122. Pub. L 96-254. 

List of Subject in 49 CFR Part 1033 

Railroads. 

This order shall be served upon the 
Association of American Railroads. 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C.. 
and by filing a copy with the Director. 
Office of the Federal Register. 
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By the Commission, Railroad Service 
Board, member* J. Wurrem McFarland. 
Bernard Caillard. and John H. O’Brien. 

(omen H. Bayne. 

Secretory. 

Appendix A 

Lines Authorized To Be Operated by the 
Milwaukee Road fnc. 

A. The Chicago und Evanston line 
between Engineering Station 128 4 67 at 
CAE Junction near Clyboum Avenue 
and Engineering Station 177 4 82 near 
Diversey Parkway, a total distance of 
0.93 miles in Chicago. Illinois. 

B. In Rockford, Illinois, between 
milepost 0.24. near 9th Avenue and 8th 
Street, and milepost 2.26. near Harrison 
Avenue, a total distance of 2.02 miles. 

C. The Chestnut Street Line Between 
Engineering Station 155 4 21 at west 
line of Richard’s Street and Engineering 
Station 14 4 65.7 at north line of 
Highland Avenue, a total distance of 
2.66 miles in Milwaukee, Wisconsin. 

|FR Doc 85-6736 Filed 3-26-85; 8:45 am) 

BILLING COOC 7<m-01-4l 

49 CFR Part 1033 

Various Railroads Authorized To Use 
Tracks and/or Facilities of Chicago. 
Milwaukee, St. Paul and Pacific 
Railroad Company - 

agency: Interstate Commerce 
Commission. 

action: Amendment No. 1 to Fifteenth 
Revised Serv ice Order No. 1474. 

summary: Pursuant to Section 122 of the 
Rock Island Railroad Transition and 
Employee Assistance Act. Pub. L. 96- 
254. this order authorizes various 
railroads to provide interim service over 
the Chicago. Milwaukee, St. Paul and 
Pacific Railroad Company. Debtor, 
(Richard B. Ogilvie). Trustee, and to use 
such tracks and facilities as are 
necessary for operations. This order 
permits carriers to continue to provide 
service to shippers which would 
otherwise be deprived of essential rail 
transportation. 

EFFECTIVE OATES: 11:59 p.m. March 31, 
1985. and continuing in effect until 11:59 
p.m., June 30,1985, unless otherwise 
modified, amended or vacated by order 
of this Commission. 

FOR FURTHER INFORMATION CONTACT: 

M F. Clemens. Jf., (202) 275-7840 or 275- 
1559. 

SUPPLEMENTARY INFORMATION: 

Decided: March 15.1985. 

Upon further consideration of 
Fifteenth Revised Service Order No. 


1474 (50 FR 2678, January 18.1985) and 
good cause appearing therefor 
It is ordered, that 

§ 1033.1474 (Amended) 

Fifteenth Revised Service Order No. 
1474 is amended by substituting the 
following paragraph (n) for paragraph 
(n) thereof: 

§ 1033.1474 Various railroads 
authorized to use tracks and/or 
facilities of the Chicago. Milwaukee , St, 
Paul and Pacific Railroad Company, 
debtor (Richard R Ogilvie. trustee). 

• • • • • 

(n) Expiration date. The provisions of 
this order are extended for an additional 
period of time, and shall expire at 11:59 
p.m.. June 30.1985. unless otherwise 
modified, amended or vacated by order 
of this Commission. 

Effective date. This amendment shall 
become effective at 11:59 p.m., March 31. 
t985. 

This action is taken under authority of 
49 U.S.C. 10304-10305 and Section 122, 
Public Law 96-254. 

Subjects in 49 CFR Part 1033 

Railroads. 

This amendment shall be serv ed upon 
the Association of American Railroads. 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this amendment 
shall be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at 
Washington. D.C., and by filing a copy 
with the Director, Office of the Federal 
Register. 

By the Commission. Railroad Service 
Board members |. Warren McFarland. 
Bernard Caillard. and |ohn H. O’Brien. 

James II. Bayne, 

Secretary . 

|KR Doc. 85-6735 Filed 3-20-85. B 45 am) 

BILLING COOC TOTS-SI-* 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 672 

(Docket No. 40302-211 

Groundfish of the Gulf of Alaska 

agency: National Marine Fisheries 
Service (NMFS), NOAA. Commerce. 
action: Notice of closure. 


summary: The Director. Alaska Region. 
NMFS (Regional Director), has 
determined that the optimum yield of 
soblefish in the Southeast Outside 
District and in the East Yakutut District 
of the Eastern Regulatory' Area of the 
Gulf of Alaska will be achieved on 
March 18.1985. and that a closure is 
necessary to protect sablefish stocks in 
these districts. This closure is a 
management measure intended to 
conserve the sablefish resource. 
dates: This notice is effective*Man h Hi 
1985. It is applicable from 12:00 noon, 
Alaska Daylight Time, March 18.19B5. 
until 12:00 Midnight. Alaska Standard 
Time. December 31,1985. Public 
comments are invited on this closure 
until April 2,1985. 

address: Comments should be sent to 
Robert W. McVey. Director, Alaska 
Region, National Marine Fisheries 
Service. P.O. Box 1668, Juneau, Alaska 
99802. During the 15-day comment 
period, the data upon which this notice 
is based will be available for public 
inspection during business hours (8:00 
a.m. to 4:30 p.m., Monday through 
Friday) at the NMFS Alaska Region 
Office, Federal Building. Room 453,709 
West Ninth Street. Juneau. Alaska 
FOR FURTHER INFORMATION CONTACT: 

Ronald J. Berg (NMFS Fishery' 
Management Biologist). 907-588-72<0 
SUPPLEMENTARY INFORMATION: The 

Fishery Management Plan for the 
Groundfish Fishery of the Gulf of Alaska 
(FMP) governing the groundfish fishery 
in the fishery conservation zone under 
the Magnuson Fishery Conservation and 
Managment Act (Magnuson Act) 
provides for inseason adjustments of 
fishing seasons and areas. Implementing 
rules at 50 CFR 672.20 specify that these 
orders will be made by the Sccrctan of 
Commerce under criteria set out in that 
section. 

Section 672.2 defines three regulatory 
areas of the Gulf of Alaska. One of these 
is the Eastern Regulatory' Area, which is 
further divided into the three regulatory 
districts for the purpose of better 
managing sablefish: West Yakutat, Fast 
Yakut.it. and Southeast Outside. The 
optimum yield (OY) for sablefish for the 
East Yakutat and Southeast Outside 
Districts are 850-1.135 metric tons (ml) 
and 470-1,435 mt. respectively. These 
amounts are specified at $ 672.20, Table 
t. 

About 35 vessels have conducted a 
directed fishery for sablefish during the 
fishing season, which began on January 
1.1985. Despite poor weather, many 
vessels have experienced good catch**. 
The 35 vessels engaged in the fishery’ 
are harvesting an estimated 38 metre. 
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tons of sablefish per day. or slightly 
morn than a ton per vessel Through 
Friday. March 8.1985. these vessels 
fcave harvested an estimated 2.210 mt. 
leaving a balance of 360 mt. At the 
current catch rate, the OYs will be fully 
harvested on March 18,1985. This 
closure Is a management measure 
intended to conserve the sablefish 
resource. Sablefish landings west of the 
East Yakulut District, i.e.. west of 140 * 

W longitude have been minimal to date 
but could increase rapidly as part of the 
fleet moves west following notice of this 
closure. 

In accordance with 8 672.20(bl the 
Secretary of Commerce issues this 
closure under 5 672.20(a), prohibiting 
further Fishing for sableHsh in these 
districts until 12:00 midnight. December 
31.1985. This closure will be effective 
upon filing of this notice for public 
inspection with the Office of the Federal 
Roister and after it has been publicized 
for 48 hours through Alaska Department 
of Fish and Game procedures under 
5 672.22(b)(4). Public comments on this 
notice of closure may be submitted to 
th*> Regional Director at the address 
stated above for 15 days following the 
effective date. The necessity of this 
closure will be reconsidered In view of 
comments received, and a subsequent 
notice will be published in the Federal 
Roister, either confirming this closure's 
continued effect, modifying it. or 
rescinding it. 

Other Matters 

The sablefish stock in the affected 
districts will be subject to harm unless 
this order takes effect promptly. The 
agency therefore finds for good cause 
that advance notice and public comment 
on this order is contrary to the public 
interest and that the effective date 
should not be delayed. 

This action is taken under the 
authority of regulations specified at 
55 672.20 and 672.22. and is taken in 
compliance with Executive Order 12291. 

List of Subjects in 50 CFR Part 672 

Fish, Fisheries. Reporting 

requirements. 

1WU5.C. 1801 cutty) 

Dated: March 18. 1985 

Carmen | Btondin. 

Deputy Ass is fan! Administrator for Fisheries 
R*'*ourc0 Management. National Marine 
Fisheries Service . 

|FR Doc. 85-6756 Filed 3-18-85: 5:07 pm| 

►UJNO COOC Ulfr-22-M 


50 CFR Part 675 
(Docket No. 41046-4171J 

Foreign Fishing, Groundfish of the 
Bering Sea and Aleutian Islands 

agency: National Marine Fisheries 
Service (NMFS). NOAA, Commerce. 
action: Final notice of 1985 initial 
specifications for groundfish. 

summary: NOAA announces 1985 initial 
total allowable catches (TACs) and 
initial apportionments for each category 
of groundfish in the Bering Sea and 
Aleutian Islands Area. This action is 
necessary to make allocations available 
to United States and foreign fishermen 
for the 1985 fishing year. Announcement 
of these apportionments is intended to 
inform the fishing industry of the 
amounts available in order to provide 
for an orderly fishery. 
dates: This notice is effective March 21. 
1985. Comments on the apportionment of 
reserve to joint ventures or TALFF are 
invited until April 5.1985. 

ADDRESSES: Comments may be mailed 
to Robert W. McVey. Director. Alaska 
Region. NMFS. P.O. Box 1668. Juneau. 

AK 99802, or delivered to Room 453. 
Federal Building, 709 West Ninth Street. 
Juneau, Alaska. Copies of the resource 
assessment document upon which the 
TACs are based may be obtained from 
the North Pacific Fishery Management 
Council. P.O. Box 10313a Anchorage. 

AK 99510. 907-274-4563. 

FOR FURTHER INFORMATION CONTACT. 
Ronald |. Berg (Fishery Management 
Biologist. NMFS). 907-506-7230. 
SUPPLEMENTARY INFORMATION: 

Background 

TACs in the Bering Sea and Aleutian 
Islands area (Bering Sea/Alcutians) arc 
established for groundfish species by 
the Fishery Management Plan for the 
Bering Sea and Aleutian Islands Area 
(FMP). The FMP was developed by the 
North Pacific Fishery Management 
Council (Council) and is implemented by 
rules appearing at $ 61193 and Part 675. 
The sum of the TACs must fall within 
the established optimum yield (OY) 
range for these species of 1.4-2 0 million 
metric tons (mt). 

TACs are apportioned initially each 
year among domestic annual processing 
(DAP), joint venture processing (JVP). 
reserve, and total allowable level of 
foreign fishing (TALFF) under 
8 075.20(a)(4) and (5). DAP amounts are 
intended for harvest by U.S. fishermen 
for delivery and sale to U.S. processors. 
)VP amounts are intended for joint 
ventures in which U.S. fishermen deliver 
their catches to foreign processors at 


spa. The Bering Sea/Aleutians reserve is 
a single amount, nonspecific as to 
species, equal to the sum of fifteen 
percent of the TAC of each species 
category, that may be reapportioned 
during the year to DAP and/or |VP. 
Reserves not reapportioned to DAP or 
)VP may be reapportioned to TALFF. 

Under § 675.20(a)(4), the initial 
amounts of DAP and JVP are determined 
each year by the Director, Alaska 
Region. NMFS (Regional Director), with 
recommendations from the Council. The 
DAP and )VP amounts must equal the 
actual DAP and JVP of the previous year 
plus any additional amounts the 
Regional Director projects will be used 
* by the U.S. fishing industry during the 
coming fishing year. These additional 
amounts will reflect as accurately as 
possible the projected increases in U.S. 
processing and harvesting capacity and 
the extent to which U.S. processing and 
harvesting will occur during the coming 
year. These projections will be based 
upon the latest reliable information that 
is available, including industry surveys, 
market data, and intentions stated by 
representatives for the U.S. fishing 
industry. 

The Secretary of Commerce 
(Secretary) proposed initial 
apportionments (49 FR 44655. November 
8.1984) following tentative 
recommendations from the Council after 
its September 27-29,1984. meeting. 
During its December 5-8,1984, meeting, 
the Council considered comments 
received and also the best available 
scientific information obtained from the 
Northwest and Alaska Fishery Center 
and other sources concerning the status 
of stocks. The Plan Team presented its 
assessment of the status of each species 
for groundfish. Each assessment was 
reviewed by the Scientific and 
Statistical Committee (SSC) which 
provided recommendations for changes 
in TACs. At the December meeting the 
Council adopted changes in certain 
TACs. The Council also adopted, and 
recommended to the Regional Director, 
initial apportionments of TACs among 
DAP. JVP, and TALFF on the basis of 
NMFS-conducted industry surveys and 
testimony given during the meeting 
reflecting the intention of the U.S. 
fishing industry. The council's action, 
however, was taken before the 1984 
meeting of the commercial fishing 
industries of the United States and 
|apan. which was held December 9-12. 
1984. In 1982 and 1983. these meeting 
had been held before the Council 
meeting. Discussions at these meetings 
were based on the U.S. policy of “fish 
and chips", under which foreign 
allocations are related to the efforts of 
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foreign nations to foster development of 
the U.S. fishing industry. After the 
December 1984 meeting, the Alaska 
Pacific Seafood Industry Coalition 
(Coalition) successfully negotiated an 
agreement with the Japanese industry 
that would provide for significant 
growth in all sectors of the Pacific; 
Northwest and Alaska fishing industry. 

'Phis agreement was inconsistent with 
apportionment recommendations made 
by the Council at the December meeting. 
The Council decided that, in view of the 
inconsistencies, it should review the 
result of the industry agreement and any 
other new information at its next 
meeting, February 5-8,1985. in Sitka, 
Alaska. As a result of this action, the 
Secretary concluded that action on the 
apportionments recommended at the 


December 1984 meeting would serve no 
useful purpose as changes were 
anticipated at the February 1985 
meeting. However, because 
5 675.20(b)(2) requires the Secretory to 
publish apportionments and retentions 
in the Federal Register before they may 
take effect, and because $ 011.20(c) 
requires that available amounts of 
groundfish and their apportionments be 
published by the beginning of the fishing 
year, in order not to disrupt fishing, the 
amounts initially published on 
November 8,1984. were adopted as an 
interim measure and comments were 
invited until January 4.1985 (49 FR 
50402, December 28,1984). Since the 
apportionments were republished (50 FR 
468, January 4. 1985). pursuant to 
5 r»i 1.20(c), comments were actually 


accepted until January 31.1985. Written 
comments responded to in this notice 
are those received as invited by the 
November & 1984, December 28. 1984. 
and January 4.1985. notices. 

Changes in TACS 

At its February 1985 meeting, the 
Council adopted final TACs for pollock 
(BS), Pacific ocean perch (POP) (BS). 
and yellowfin sole, sablefish. Pacific, 
cod, turbot, flatfish. Atka mackerel, and 
other species (BSA). Stock conditions 
and changes in the TACs are given in 
the table below. The column CURRENT 
TAG shows the amounts of the initial 
TAG plus amounts allocated from the 
initial reserve. A discussion of each 
species group follows the table. 


Ta8le of 1985 Equilibrium Yielos (EY). the Year s Total Allowable Catches (TAC). Initial TACs (tTACs), Increase Allocated Frcm 
Reserve, and Current TACs of Groundfish, ano Initial Apportionments of TACs Among Domestic Annual Processing (DAP), joint 
Venture Processing (JVP). ano Total Allowable Level of Foreign Fishing (TALFF) in the Bering Sea and Aleutian Islands Area 
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Pollock —The pollock resource is 
currently in fair condition in the Eastern 
Bering Sea and in good condition in the 
Aleutian Islands area. Pollock typically 
enter the fishery when they are three 
years old. The 1979.1980. and 1981 year 
classes are relatively weak; they will 
now* be in the 1985 fishery as 6-. 5-, and 
4 -year old fish. The 1983 year class, now 
2 years old. is also relatively weak and 
will not enter the fishery until 1986. The 
1982 year class, which w ill enter the 
fishery in 1985, appears more promising. 
Exploitation at the rate of 1&2 percent of 
the biomass will remove older, larger 
fish in the pollock population, which will 
mitigate cannibalism by the larger 
pollock on the younger fish. The younger 
year classes will thus contribute more to 
the fishery in the future. Resource 
assessment surveys indicate that the 
biomass has not changed significantly 


from 1983 to 1984. The Council set the 
TACs for the Bering Sea and Aleutian 
Islands area at 1 . 200.000 and 100.000 ml. 
respectively. 

Pacific cod —The current condition of 
Pacific cod in the BSA is very good. The 
exploitable biomass has been calculated 
at 1,176.000 ml. primarily comprising 
large, older fish. Recruitment into the 
fishery since the 1977 year class 
generally has been below average. The 
1984 resource assessment surveys 
indicated that the 1982 year class may 
be above average. An exploitation rate 
of 30 percent will result in an 
equilibrium yield (EY) of 347.000 mt. A 
strong spawner/recruit relationship is 
not apparent, which indicates that a 
high level of harvest should not prove 
harmful to the reproductive potential of 
this stock. Also, a high harvest rate will 
remove larger, older fish, which appear 


to feed predominantly on smaller fish, 
including juvenile cod. 

The Council discussed the status of 
Pacific cod at length and was concerned 
that actual catches in 1984 were not 
clearly indicative of the biomass said to 
be available, although longline gear 
users had no problem achieving good 
catches in the vicinity of the Pribiiof 
Islands. Because a high exploitation rote 
could overexploit the weaker, younger 
classes on which future years’ fisheries 
would depend, the Council opted to lirr.it 
the TAC to 220,000 ml. an increase of 
10.000 nit over the TAC for 1984. and to 
encourage foreign longline gear users to 
direct their operations on the stocks in 
the vicinity of the Pribiiof Islands north 
of 55*N. latitude. 

Sablefish —Stocks of sablefish in the 
BSA continue to be depre«sed. At a five 
percent exploitation rate, the 1985 EYs 
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for the Bering Sea and Aleutians are 
1600 mt and 3.3GO mt. respectively, 
whii h were derived from the 1983 
Comprehensive U.S./Japan Croundfish 
Survey* The Council set the TACs for 
the Bering Sea at 2,825 mt and for the 
Aleutians at 1,875 mt. 

Pacific ocean perch (POP }—Stocks of 
Pacific ocean perch are in poor but 
liable condition Current estimates of 
EYs are 1.380 mt and 11,400 mt in the 
Bering Sea and Aleutians, respectively. 
To accelerate rebuilding, the Council set 
the respective TACs at 1,000 mt and 
3,800 mt. 

Rock fish, yellow fin sole . turbot, 
flatfish . Atka mackerel , squid and other 
species— The condition of these stocks 
is good to excellent. The Council 
adopted the Plan Team’s 
recommendations that the description of 
these stocks in the International North 
Pacific Fisheries Commission’s (1NPFC) 
Series Document No. 2830 constitutes 
the best available scientific information. 
This document was submitted to the 
INPFC in October 1984. A summary of 
that information follows. 

Rock fish —Estimates from the 1900 
and 1983 U.S.-Japan cooperative trawl 
surveys of the Aleutian Islands arc 
indicate that the rockfish biomass has 
increased from 82,000 mt in 1980 to 
94.600 mt in 1983. The 95 percent 
confidence Intervals for these estimates 
overlap significantly, indicating that the 
two estimates may not differ from the 
mean of the two point estimates. 
Nevertheless, the mean of these two 
values (78,300 mt) suggests that the 
Aleutian Islands stock is much larger 
than that of the Bering Sea. The 
biomasses of both stocks appear to be 
grossly underestimated, perhaps by 50 
percent, given that the 1979 catch in the 
Bering Sea was about 11,000 mt and the 
biomass in the Aleutians is considered 
much larger than that in the Bering Sea. 
Biomass estimates for 1985 are 22.408 mt 
in the Bering Sea and 156.000 mt in the 
Aleutians. At a five percent exploitation 
rate. EYs for the Bering Sea and 
Aleutians arc 1,120 mt and 7.830 mt, 
respectively. The Council established 
TAC in the Bering Sea equal to EY. or 
1.120 mt, but retained the more 
conservative 1984 TAC of 5.500 mt in the 
Aleutians. 

Ye I low fin sole — The abundance of 
yelluwfin sole appears to be as high as. 
or higher than, pre-1900 levels, mostly as 
a result of abundant year classes. Initial 
increases in abundance were from the 
f rong 1968-1970 year classes that 
predominated in research vessel and 
commercial fishery catches until the 
’ uiv 1980’s. These year classes are now 
•datively old, but are still contributing 
ubstantially to the fishery. New strong 


year classes (1973-1977) have now 
entered the exploitable population and 
appear to be as strong as or stronger 
than the 1966-1970 year classes. 

Biomass estimates from the large-scale 
NMFS surveys indicate that the 
population may have peaked at 3,951.500 
mt in 1983; a slight downturn is apparent 
in 1984, biomass now being estimated at 
3,365.900 mt. Because the stock is still in 
excellent condition, the EY is retained 
for 1985 at the 1984 level of 310,000 mt. 
The Council established TAC at 226.900 
mt to maintain the overall groundfish 
OY at no more than 2,000,000 mt. 

Turbot —Two species made up the 
turbot complex: Greenland turbot and 
arrowtooth flounder. Catch rates and 
biomass estimates for juvenile 
Greenland turbot, after being relatively 
stable from 1975 to 1980, declined 
sharply between 1981 and 1984. This 
decline has resulted from continued 
poor recruitment since 1979. The impact 
of this poor recruitment on the adult 
stock was apparent from a decline in 
catches per unit of effort (CPUE) from 
the fishery in 1982 and 1983 and from 
reductions in CPUE and biomass 
estimates from research surveys on the 
continental slope. An assumption is 
made that the stock was producing at 
maximum sustainable yield (MSY) level 
in 1979: the 1983 CPUE was 56 percent of 
‘ the 1979 value. On the basis of this 
assumption, the 1985 EY is estimated to 
be 56 percent of the MSY value of 67,000 
mt. or 37,500 mt. Abundance measures 
of arrowtooth flounder indicate that the 
stock is stable. Based on this stability 
and also on good recruitment of juvenile 
fish, the 1965 EY remains the same as 
last year, or 20,000 mt. The combined EY 
for the complex is 57.500 mt. This 
amount differs from the value of 50,000 
mt set by the Council at its December 

1984 meeting, which had assumed the 
EY for Greenland turbot to be 30.000 mt 
instead of 37,500 mt. The Council’s SSC. 
however, reviewed the best available 
scientific information at the February 

1985 meeting and concurred with the 
Northwest and Alaska Fishery Center, 
NMFS. that the EY is 37,500 mt for 
Greenland turbot. The Council then set 
the TAC for the turbot complex at 42.000 
mt to maintain the overall groundfish 
optimum yield at no more than 2 million 
mt. 

Flatfish — Results of the large-scale 
NMFS research vessel surveys indicate 
that the biomass of flatfish is currently 
very high, being estimated at 2,126.800 
mt, which is the sum of 728.800 mt for 
Alaska plaice and 1.400.000 mt for the 
other flatfish. EY is set at 150.200 mt, 
which falls within the upper range of 
MSY. The Council established the TAC 
for the flatfish complex at 109.000 mt to 


maintain the overall groundfish OY at 
not more than 2 million mt. 

Atka mackerel— Results from the 1983 
U.S.-Japan survey indicate that the Atka 
mackerel stock is healthy; the biomass 
estimate of 304,132 mt may be at a 
historic high. The best available 
information shows that the resource in 
the Aleutians can sustain a maximum 
yield of 37,700 mt. Under current stock 
conditions the EY has been set equal to 
the MSY of 37,700 mt for 1985. The 
Council, therefore, has set the TAC 
equal to the EY, or 37.700 mt. 

Squid—Uii\e is known about the 
abundance of squid, which is generally 
taken incidentally or temporarily 
targeted by trawl fisheries when large 
concentrations are encountered. CPUE 
has been relatively stable during the 
years 1976 through 1982. MSY is 
unknown but is believed to be at least 
equal to the highest catch of record. A 
minimum estimate of MSY is 10,000 mt. 
The Council has set the EY and TAC for 
1985 equal to the MSY of 10,000 mt. 

Other species —This category includes 
the species in five groups—sculpins, 
sharks, skates, smelts, and octopuses— 
that are currently of slight economic 
value and are not generally targeted on, 
but which have some potential economic 
value. The combined biomass for these 
groups Is 672,200 mt for the Bering Sea 
and Aleutians. The Council set TAC at 
37,580 mt to maintain the overall 
groundfish OY at no more than 2 million 
mt. 

Apportionments of TAC Among DAP, 

J VP. and TALFF 

The Council has established the initial 
apportionments of the TAC for each 
species among DAP, JVP, and TALFF 
(see preceding table). Each specification 
is a response to (1) public comments 
received on the proposed 
apportionments, (2) comments presented 
at the Council meeting, and (3) 
agreements at the December 10-12,1984, 
U.S.-Japan industry negotiations in 
Seattle. Washington. 

TACs for certain species are intended 
for use by U.S. domestic processors or 
by U.S. fishermen operating in joint 
ventures and are, therefore, insufficient 
to provide adequate bycatch amounts in 
joint ventures or in foreign fisheries. At 
its February meeting, the Council 
requested the Regional Director to 
increase the TACs for these species by 
taking appropriate amounts from the 
initial 300,000 mt nonspecific operational 
reserve. Under { 675.20(b), the Secretary 
may apportion the reserve to DAM and/ 
or TALFF on such dates as he 
determines appropriate. He is therefore 
increasing the initial TACs for Pacific 
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ocean perch, sublefish. Pacific cod. 
flatfish, and Alka mackerel to the 
amounts shown in the preceding tuble. 
Under §§ 675.20(b) and 611.93(b). the 
Secretary must provide all interested 
persons an opportunity to comment on 
the proposed apportionments before 
they are made, unless he finds that good 
cause exists for not so doing. The 
secretary finds that sufficient bycatches 
must be made available in time to allow 
the harvest of allowable catches. 
Comments on the apportionments are 
invited, however, for 15 days after the 
effective date of this notice. Comments 
should be sent to the Regional Director 
at the above address. 

Public Comments 

Written comments on the initial 
apportionment notice (49 FR 44655. 
November ft, 1984) were received from 
four sources: (1) The Fisheries Agency of 
Japan. (2) representatives of the Japan 
Deep Sea Trawlers Association. (3) the 
Alaska Department of Fish and Came, 
and (4) a U.S. citizen. Written comments 
on the interim 1985 notice (49 FR 50402. 
December 28.198*1) and the 
apportionment notice [50 FR 467. 

January 4.1985) were received from 
representatives of the Japan Deep Sea 
Trawlers Association and the Japanese 
North Pacific Longline Association. All 
comments are summarized and 
responded to below: 

Comment 1 —Any sharp decline in 
TALFF has a major impact on 
operational planning of Japan’s 
fisheries. The United States is requested 
to avoid any adverse impacts on TALFF 
by raising TACs to EY levels. 

Response —Comment noted. The 
Magnuson Fishery Conservation and 
Management Act provides U.S. 
fishermen a priority to fishery resources 
in the fishery conservation zone. If UAH 
rises as a result of market opportunities, 
TALFF must decline. The sum of EYs for 
all species is 2.191,670 ml, which is 
191,670 above the upper end of the 1.4- 
2.0 million ml OY range provided by the 
FMP. TACs may rise above their initial 
levels for some species during the 
fishing year to resolve operational 
problems but the total cannot exceed 
the 2.0 million mt. 

Comment 2— Pacific ocean perch in 
the Bering Sea and Aleutians and 
sublefish in the Bering Sea should be 
treated as prohibited species with 
minimal bycatches provided to support 
fisheries for target species. 

Response —The Council considered 
this option but rejected it in favor of 
establishing minimal TALFFs for these 
species. This approach provides bycatch 


amounts to support target fisheries. 

Comment 2 —DAP and JVP should be 
set at realistic values reflecting the 
catch performance of 1984. 

Response —Current regulations 
provide for setting DAP and |VP at 
levels at least equal to the 1984 catch. 
These specifications are to be increased 
to reflect the extent to which the U.S. 
industry will harvest and/or process 
groundfish in 1985. The Secretary 
concurs with the Council’s 
specifications of DAP and JVP. which in 
many cases exceed the actual 1984 
catches. 

Comment 4 —The TAC for pollock in 
the Bering Sea should be set at 1.2 
million mt, not 1.1 million mt. 

Response —The TAC is set at 1.2 
million mt. 

Comment 5—The JVP and DAP 
estimates for pollack in the Bering Sea 
should be substantially reduced to 
381.850 mt and 46,680 mt. respectively, in 
partial accordance with the U.S.-Japan 
industry. December 1984 agreement. 

Response —The Secretary has set the 
JVP and DAP for Bering Sea pollock at 
393.584 mt and 17,680 mt, respectively, in 
response to the current requirements of 
the U.S. fishing industry determined at 
the Council’s February 5-8.1985, 
meeting. 

Comment 6 —The TAC for turbots In 
the Bering Sea und Aleutians should be 
set equal lo the EY of 09,000 mt as 
estimated by Japanese scientists, not 
50,000 mt as proposed. 

Response —The best available 
information as contained in 1NPFC 
Document 2830 indicates that the EY for 
the turbot complex is 57,000 mt. 
compared to the Council's determination 
of 50.000 mt. The Council had instructed 
its staff to set the initial 1985 TAC for 
turbot, as well as for yellowfin sole, 
flatfish, and other species, at a level that 
was proportional to its EY so that the 
total groundfish OY would equal 2.0 
million mt. For reasons given above, the 
Secretary has recalculated the TAC for 
turbot in the same manner as the 
Council stuff, using an EY of 57,500 mt. 
which resulted in a TAC of 42.000 mt. 

Comment 7 —The TAC for (POP) in 
the Aleutians should be set at 5.700 mt. 

Response —The POP resource in the 
Aleutians has declined to very low 
levels. Directed harvests declined 
precipitously from 109.100 mt in 1965 to 
14.000 mt in 1976. Since then, only 
by catch amounts have been available 
for harvest because of the depressed 
nature of the stocks. Although the best 
available information indicates that this 
stock should be able to.sustain an 
annual harvest ranging from 6.600 mt to 
11.900 mt. the Council recommended a 


TAC at 33 percent of EY to promote 
rapid rebuilding of stocks. The Scenery 
concurs with the Council's 
recommendation. 

Comment &—The TAC for rockfish in 
the Aleutians should be set at 7.800 mt. 

Response —Although the EY for 
rockfish is 7.830 mt. rockfish is intends 
as a bycatch only. The Council set the 
TAC for this species at 5.500 mt to 
support other target fisheries in the 
Aleutians. 

Comment 0—'To limit the OY to an 
amount no more than 2.0 million mt. 
individual TACs should be lowered for 
such species as yellowfin sole, flatfish 
and other species, because TACs for 
these species are large and will not be 
fully utilized by either U.S. or foreign 
fishermen. 

Response —The Council adopted 
TAC* for these species as well as turbot 
that are proportional to their EYs such 
that the sum of all TACs does not 
exceed 2.0 million mt. 

Comment JO— EYs for sabJeRsh in the 
Bering Sea and in the Aleutians should 
be 3.520 mt and 2,560 mt. respectively, 
because they more accurately represent 
the relative distribution of the sublefish 
population between the two areas. 
TACs should be set at 85 percent of the 
respective EYs; this ratio adequately 
protects the resource and allows for 
significant rebuilding of the population 

Response —EYs for sablefish in the 
Bering Sea and Aleutians have been set 
at 2,600 mt and 3,360 mt. respectively, on 
the basis of the best available scientific 
information, using an exploitation rate 
of 5 percent of the exploitable biomass 
The Bering Sea TAC approximates the 
EY. Although the Aleutian stock is 
improving. TAC is set at about 55 
percent to promote rebuilding. 

Comment 11 —Management of 
sablefish stocks in the Aleutians should 
be conservative, because apparent stock 
improvement is based on a single survey 
only. 

Response —The TAC for this stock has 
been set conservatively. 

Comment 72—Treating ’’zero TA1J K 
species as prohibited species is more 
appropriate ns a management mea&un 
to control bycatches of POP, sablefish. 
and Atka mackerel than providing 
TALFF allocations. The initial allocation 
fur Atka mackerel should be set at 200 
mt to account for real operational needs. 

Response — Treating POP. sablefish, 
and Atka mackerel as prohibited specie 
that must be discarded under $ 611.14 is 
undesirable, because no incentives 
would exist for foreign vessels to avoid 
them. Limited TALFFs for these species 
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will cause foreign fishermen to take 
r\tra precautions to avoid them to avert 
premature closure of target fisheries. 

Comment 73—Because the Council 
recommended that 35.000 ml of Pacific 
cod be allocated to support a directed 
|.tpanese longline fishery in the Bering 
Sea. as much of the reserve as possible 
should be allocated to the Pacific cod 
TALFF to provide for this fishery. 

Response —The 23.810 mt TALFF for 
Kicific cod was established by dm 
Council at its February 5-8,1985. 
meeting. This TALFF is increased to 
.17,000 mt to uccommodiite the Council's 
request made at Its December 1984 
meeting. 

Comment 74—1985 TACfc DAPs, and 
| VPs are appropriate as proposed. 


Response —1985 TACs. DAPs, and 
JVPs for certain species have been 
adjusted to reflect the best scientific and 
economic information available to the 
Council and Secretary. 

Other Matters 

This action is taken under 55 811.93(b) 
and 675.20 and complies with Executive 
Order 12291. 

The Secretary has reviewed the 
Council action and implements the new 
TACs and apportionments of TACs at 
this time. 

List of Subjects in 50 CFR Part 675 

Fisheries. Reporting and 
recordkeeping requirements. 

(16USC 1R01 etsnj.) 


Billed: March 18 1985. 

Carmen J. Blondin. 

Deputy Assistant Administrator for Fisheries 
Resource Management. National Marine 
Fisheries Service 

PART 675—CROUNDFISH OF THE 
BERING SEA AND ALEUTIAN ISLANDS 
AREA 

For reasons stated in the preamble. 50 
CFR Part 675 is amended as follows: 

1. The authority citation for Part 075 
reads as follows: 

Authority: 16 ILS.C. 1801 el s*rq. 

2. In S 075.20(a), Table 1 is revised to 
read as follows: 

$ 675.20 General limitations. 

(a)*** 


T A0ie t—1965 Initial Total Allowable Catch (TAC). Domestic Annual Processing (DAP), Joint Venture Processing (JVP). Reserve, and 
Total Allowable Level of Foreign Fishing (TALFF). all in Metric Tons TAC DAP f JVP 4 TALFF 


SfWCM 


;V^ &e* and ANuftan Niandi Ground***' 

Po*x*___—-—- 

«oe-S---—:— 

OOi* foeMNA---— 

SaNefr*.---«J.- 

»«HkwrintoN_ 

Tut**—.--- 

Oftm to***...- 

p *o6c cod-_ — -— 

Atka matter* 

*Md_ 

ONwaKN*--—- 

Total*-—-- 


cse% 

de 

ATM* 

TAC 

DAM 

DAP 

JVP 

Rmcitmi 

TALFF 

701 


1 700000 

411,364 

17.690 

393 564 


606.736 

Alevtina ... .. ..... 

toe COO 

34 506 

10.540 

13966 


bO 4 *4 

700 


1.000 

790 

660 

120 


220 


Ajeuavtt 

3*00 

3 640 

3.300 

340 


160 

MS 

Sm 

1.130 

622 

600 

22 


330 


ANiMni 

5.500 

990 

X) 

900 


3A6S 

703 


3.625 

2 , 375 

2275 

100 


250 

AW Wf— 

1.975 

1.735 

t 306 

420 


150 

7J0 


226.900 

63.970 

1.770 

92200 


106,665 

1 119 


42.000 

5 000 

0 

5.000 


30.700 

\?<4 


109,900 

63 700 

UNO 

62.500 


41,365 

703 


320.000 

163.190 

too 000 

63.190 


37 000 

307 

JL . 

3/. 700 

37.600 

0 

37jOOO 


100 



10 000 

70 

o 

70 


6 430 

(W 


37 590 

3000 

0 

1000 


28.943 



3.000.000 

902.432 

139.360 

663X172 

•266.110 

629.456 


• f .rv*n pare** or tho total TAC, or 300.000 «*L a WOortOnaJ «o We mm* Operator* f—rye, 31.*00 mt of — •* epporto"e<J to JVP and TA iff. afleefcea Jmr*my I. 1965 


|»'R Doc. 85-8757 Filed 3-18-85; 5.87 pmj 
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Proposed Rules 


Federal Register 

Vol. 50. No. 55 
Thursday. March 21. 1985 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations The purpose of these notices 
is to grve interested persons an 
opportunity to participate m the rule 
making poor to the adoption o< the final 
rules 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Parts 1002 and 1004 

(Docket Nos. AO-160-A62 and AO-71-A74I 

Milk in the Middle Atlantic and New 
York-New Jersey Marketing Areas; 
Recommended Decision and 
Opportunity to File Written Exceptions 
on Proposed Amendments to 
Tentative Marketing Agreements and 
to Orders 

Correction 

In FR Doc. 85-5675 beginning on page 
9637 in the issue of Monday, March 11. 
1985, make the following corrections: On 
page 9653. in the third column, in 
S 1002.51(c), in the table, in the second 
column, in the twenty-third line, " + 4" 
should read "+4.4"; also in the table, in 
the third column, in the sixteenth line. 
**-f 4” should read ** + 3*\ 

BILLING CODE IttS-Ot-M 


Animal and Plant Health Inspection 
Service 

9 CFR Part 92 

(Docket No. 84-104) 

Cattle From Canada 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Proposed rule. 

summary: This document proposes to 
amend the regulations in 9 0-11 Part 92 
concerning the importation into the 
United States of cattle from Canada. It 
is proposed to amend the regulations by 
designating the Canadian provinces of 
Alberta. Manitoba, and Saskatchewan 
as brucellosis certified free provinces 
and by allowing cattle classified as 
cuttle from brucellosis certified free 
provinces of Canada to enter into the 
United States at certain existing ports of 
entry. It appears that this action is 


necessary to relieve restrictions on the 
importation of certain cattle from 
Canada since it has been determined 
that these provinces are (roe of 
brucellosis. It is further proposed to 
amend the regulations by deleting 
certain provisions which allowed cattle 
of the beef breeds raised under range 
conditions in the western provinces of 
Canada to meet the brucellosis 
certification requirements for 
importation into the Unitod States on an 
individual animal basis. It appears that 
this action is necessary to help prevent 
the importation into the United States of 
cattle infected with brucellosis. 
date: Written comments must be 
received on or before April 22.1985, 
addresses: Written comments should 
be submitted to Thomas O. Gessel, 
Director, Regulatory Coordination Staff, 
APHIS. USDA. Room 728. Federal 
Building, 6505 Deforest Road. 

Hyattsville, MD 20782. Written 
comments may be inspected at Room 
728 of the Federal Building between 8 
a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. David E Herrick, Import/Export 
Animals and Products Staff, VS. APHIS, 
USDA, Room 839. Federal Building, 6505 
Deforest Road. Hyattsville, MD 20782, 
(301)436-8530. 

SUPPLEMENTARY INFORMATION: 
Background 

The regulations in 9 CFR Part 92 
(referred to below as the regulations) 
regulate the importation into the United 
States of specified animals and animal 
products In order to prevent the 
introduction into the United Stales of 
various diseases. Section 92.20 of the 
regulations contains specific provisions 
concerning the importation into the 
United States of cattle from Canada. 
These provisions include, as a condition 
of importation, that cattle from Canada 
six months of age or older, except steers 
and cattle for immediate slaughter, must 
be accompanied by a brucellosis test 
certificate or brucellosis vaccination 
certificate. 

Brucellosis Certified Free Provinces of 
Canada 

To qualify for a brucellosis test 
certificate or brucellosis vaccination 
certificate, cattle from Canada six 
months of age or older, except steers 
and cattle for immediate slaughter, must 


meet one of the alternative sets of 
requirements set forth in $ 92.20(c) of the 
regulations. One alternative set of 
requirements allows such cattle to 
qualify for a brucellosis test certificate if 
they originated from brucellosis certified 
free provinces of Canada, if they have 
been tested for brucellosis with negative 
results within 30 days prior to thrir date 
of entry, and if they originated from a 
herd that has been maintained as a herd 
unit for at least one year prior to their 
exportation. Also, it should be noted 
that a herd unit is defined as: 

a herd in which all the cuttle were bom and 
mitted within the herd or were moved directly 
from another herd located within the 
brucellosis certified free provinces of 
Canada, or were moved directly from n 
bnirellfisis certified free herd in accordant ♦ 
with Canadian requirements for movement 
into brucellosis certified free proximo* of 
Canada. 

The brucellosis certified Free 
provinces of Canada are listed in 
i 92.1(w) of the regulations. Section 
92.1 (w) states as follows: 

(w) Rru cellos is certified fret* province# of 
CiuHuia. New Brunswick. Nova Scotia. Prirx» 
Edward Island. Newfoundland (including 
Labrador), and British Columbia, known in 
Canada as brucellosis «r credited free 
provinces. 

This document proposes to amend 
{ 92.1 (w) by adding the provinces of 
Alberta, Manitoba, and Saskatchewan 
to the list of brucellosis certified free 
provinces of Conuda. 

Based on the results of disease control 
surveillance and testing programs 
conducted by animal health authorities 
of the Cunadian government, these three 
provinces have been accredited by the 
Canadian government as brucellosis 
free. Animal health authorities of the 
Canadian government have advised the 
Department that the last brucellosis 
infection was eliminated from these 
provinces in the fall of 1982 and that 
there are no brucellosis-quarantined 
herds in these provinces. 

Under Canadian law. as a condition 
to muintuin status as a brucellosis 
accredited free province (as noted 
above in $ 92.1{w), brucellosis certified 
free provinces are known in Canada as 
brucellosis accredited free provinces), 
dairy herds in the province must be 
subjected to a minimum of three milk 
ring tests for brucellosis each year. AI»o. 
non-dairy herds must have had a rate of 
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at least 5 percent market cattle tests 
conducted each year or a complete herd 
test at the end of each 3-year period. 
Further, cattle for breeding purposes 
originating from provinces of Canada 
other than brucellosis accredited free 
provinces must comply with testing 
requirements for movement into the 
I - icellosis accredited free provinces 

Ports of Entry 

Section 92.20(c)(2) provides, in part. 

ihfit: 

Cattle to bo imported into the United States 
from brucellosis certified free provinces of 
Canada shall be (A) shipped entirely within 
the boundaries of the brucellosis certified 
free provinces of Canada from the farm of 
origin directly to the United States ports of 
entry of Moulton. Maine, Blaine, Sunnis. 
I.vndon. and Oroville. Washington, and 
K Alport. Idaho: or (B) such cattle shall be 
shipped in a vehicle sealed with Canadian 
Government seals. If the cattle to t»e imported 
are shipped in sealed vehicles, the seal 
numbers shall be recorded on the certificate, 
urid the seals may only be broken by a 
United States port veterinarian at the United 
Suites port of entry. 

This document proposes to amend 
§ 92.20(c)(2) by adding the existing 
Canadian border ports of Raymond. 
Opheim. and Sweetgrass. Montana: and 
P< mbina. Portal, and Dunseith, North 
Dakota; to the list of United Status ports 
of entry' through which cattle to be 
imported into the United States from 
brucellosis certified free provinces of 
Canada may be shipped. If the proposal 
to add Alberta, Manitoba, and 
Saskatchewan to the list of brucellosis 
certified free provinces is adopted, the 
existing Canadian border ports 
proposed to be added to the list in 
5 92.20(c)(2) will be the only ports of 
entry, in addition to those currently 
listed, to which cattle could be shipped 
directly to the United States without 
going through provinces of Canada not 
designated as brucellosis certified free 
provinces. 'These port of entry provinces 
are designed to help ensure that the 
cattle arc transported only through 
brucellosis certified free provinces and 
thereby avoid contact with animals 
affected with or exposed to brucellosis. 

Cuttle of the Beef Breeds Raised Under 
Range Conditions in the Western 
Provinces of Canada 

Section 92.20(c)(3) of the regulations 
sets forth one alternative set of 
reqniremcnts which allows cattle from 
Canada six months of age or older, 
except steers and cattle for immediate 
slaughter, to qualify for a brucellosis 
test certificate if they are cattle of the 
beef breeds raised under range 
conditions in the western provinces of 
Canada (Alberta. British Columbia, 


Manitoba, and Saskatchewan), and if 
they have been tested for brucellosis 
with negative results within 30 days 
preceding their offer for entry' into the 
United States. This document proposes 
to delete this alternative set of 
requirements. 

If the proposal to add Alberta. 
Manitoba, and Saskatchewan to the list 
of brucellosis certified free provinces is 
adopted, all of the western provinces of 
Canada will be designated as 
brucellosis certified free provinces. Even 
so. there would still be a risk that cattle 
in these provinces could become 
infected with brucellosis. As currently 
provided in $ 92.20(c)(3). range cattle 
that show a positive reaction to a 
brucellosis test would not be eligible for 
a brucellosis certificate. However, under 
such provisions, range cattle that have 
been exposed to reactor cattle in their 
herd and harbor brucellosis in the 
incubation stage could test negative for 
brucellosis and still be eligible for a 
brucellosis certificate. Such exposed 
animals could be a means of spreading 
brucellosis. 

Therefore, as a precautionary 
measure, in order to eliminate the risk 
that could be presented by such exposed 
animals, it appears necessary to delete 
the alternative set of requirements in 
i 92.20(c)(3). If S 92.20(c)(3) is deleted, 
such cattle of the beef breeds would be 
required to meet another of the 
alternative sets of requirements for a 
brucellosis certificate under § 92.20. 
Alternative sets of requirements are 
established for (1) cattle from herds 
designated as brucellosis certified free 
herds. (2) cattle In certain herds from 
brucellosis certified free provinces of 
Canada, and (3) cattle from brucellosis 
qualified for export herds. These three 
alternative sets of requirements are 
designed to ensure that cattle imported 
into the United States from Canada are 
from herds free of brucellosis. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This proposed rule has been reviewed 
in conformance with Executive Order 
12291 and has been determined to be not 
a "major rule." The Department has 
determined that this action would not 
have an effect on the economy of $100 
million or more: would not cause a 
major increase in costs or prices for 
consumers, individual industries. 
Federal. State or local government 
agencies, or geographic regions: and 
would not have any significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of United States-bascd 
enterprises to compete with foreign- 


based enterprises in domestic or export 
markets. 

It is anticipated that if the proposed 
rule were adopted, there would be no 
significant change in the number of 
cattle imported into the United State*) 
from Canada and that there would be no 
significant change with respect to the 
cost of importing cattle into the United 
States from Canada. 

Therefore, the Administrator of the 
Animal and Plant Health Inspection 
Service has determined that this action 
would not have significant economic 
impact on a substantial number of small 
entities. 

List of Subjects in 9 CFR Part 92 

Animal diseases. Canada, Imports. 
Livestock and livestock products. 
Mexico. Poultry and poultry products. 
Quarantine. Transportation. Wildlife. 

PART 92-IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS: INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 

Accordingly, it is proposed to amend 
the regulations in 9 CFR Port 92 as 
follows: 

1. Section 92.1 (w) would be revised to 
read: 

§92.1 Definitions. 

• • • • • 

(w) Brucellosis certified free 
provinces of Canada . Alberta, British 
Columbia, Manitoba. New Brunswick. 
Newfoundland (including Labrador), 
Nova Scotia, Prince Edward Island, and 
Saskatchewan, known in Canada as 
brucellosis accredited free provinces. 

• • • • • 

$92.20 (Amended) 

2- In the first sentence of paragraph 
(c)(1) of § 92.20. "paragraph (c)(4). or 
paragraph (c)(6)" would be changed to 
"paragraph (c)(3). or paragraph (c)(5)". 

3. In the fourth sentence of paragraph 
(c)(1) of $ 92.20 "in accordance with 
paragraph (c)(3) of this section" would 
be changed to "issued or endorsed by a 
salaried veterinarian of the Canadian 
Government showing them to have been 
tested for brucellosis with negative 
results within 30 days preceding their 
offer for entry". 

4. In paragraoh (c)(2) of $ 92.20. 
"paragraph (c)(4). or paragraph (c)(6)" 
would be changed to "or paragraph 
(c)(5)". 

5. The sixth sentence of paragraph 
(c)(2) of § 92.20 would be changed to: 
"Cattle to be imported into the United 
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States from brucellosis certified free 
provinces of Canada shall be (A) 
shipped entirely within the boundaries 
of the brucellosis certified free 
provinces of Canada from the farm of 
origin directly to the United States ports 
of entry of Eastport. Idaho; Houlton, 
Maine; Raymond, Opheim. and 
Sweetgrass, Montana; Pembina. Portal, 
and Dunseith. North Dakota; and Blaine. 
Sumas. Lyndon, and Oroville. 
Washington; or (B) such cattle shall be 
shipped in a vehicle sealed with 
Canadian Government seals.'* 

8 . Paragraph (c)(3) of f 92.20 would be 
removed. 

7. Paragraphs (c)(4. (c)(5). (c)(6). and 
(c)(7), of § 92.20 would be redesignated 
as paragraphs (c)(3), (c)(4), (c)(5), and 
(c)(6) respectively. 

8 . In proposed redesignated paragraph 
(c)(3) of § 92.20. "paragraph (c)(3), or 
paragraph (c)(6)" would be changed to 
"or paragraph (c)(5)". 

9 . In the second proviso of proposed 
redesignated paragraph (c)(3)(i) of 

5 92.20, "paragraphs (c)(1). (3). and 
(4)(i)" would be changed to "paragraphs 
(c)(1) and (3)(i)'\ 

10 . In proposed redesignated 
paragraph (c)(3(ii) of S 92.20, "paragraph 
(c)(4)(i)" would be changed to 
"paragraph (c)(3)(i)" both places that 
"paragraph (c)(4)(ij" appears, 

11 . In proposed redesignated 
paragraph (c)(4) of S 92.20. "paragraph 
(c)(8)" would be changed to "paragraph 
(c)(5)". 

12 . In proposed redesignated 
paragraph (c)(5) of S 92.20. "paragraphs 
(c)(1), (2). (3) and (4)(i)" would be 
changed to "paragraphs (c)(1). (2), and 

(3)W M . 

Authority: Sec. 203. 60 Stat. 1067. as 
amended: secs. 6. 7.8.10. 26 Stat. 416. as 
amended; 417; sec. 2. 32 Stat. 792, as 
amended; sec. 306. 46 Stat. 689. as amended; 
secs. 2. 3,4. 5.11, 76 Stat. 129.130,132: sec. 1, 
84 Stat. 202; 7 U.S.C. 1622; 19 U.S.C 1306; 21 
U.S.C. 102-105, 111. 134a. 134b, 134c, 134d, 
134f. and 135; 7 CFR 2.17, 2.51. and 371.2(d). 

Done at Washington. D C. this 15th day of 
March 1965. 

K.R. Hook, 

Acting Deputy Administrator. Veterinary 
Services. 

(FR Doc. 85-6750 Filed 3-20-85; 645 «m| 

5ILLIN0 COOC S410-M-N 


9 CFR Part 92 
(Docket No. 83-1101 

Sheep and Goats From Canada; Health 
Certificates 

agency: Animal and Plant Health 
Inspection Service, USDA. 


action: Proposed Rule. 

summary: This document proposes to 
amend the regulations concerning the 
importation into the United States of 
sheep and goats from Canada. The 
regulations require as a condition of 
importation that such sheep and goats 
be accompanied by a health certificate 
representing that the animals are free 
from communicable diseases and 
exposure thereto. The regulations 
currently provide for issuance of the 
health certificate by a salaried 
veterinarian of the Canadian 
Government, It is proposed that the 
health certificate for such animals be 
allowed to be either (1) issued by a 
salaried veterinarian of the Canadian 
Government or (2) issued by a 
veterinarian authorized by the Canadian 
Government to issue such certificates 
and subsequently endorsed by a 
salaried veterinarian of the Canadian 
Government, thereby representing that 
the veterinarian issuing the certificate 
was authorized to do so. It appears that 
determinations necessary to issue the 
certificate could be adequately done by 
any veterinarian who Is authorized by 
the Government of Canada to do so. and 
that the proposed provisions would be 
adequate to ensure that such sheep and 
goats are free from communicable 
diseases end exposure thereto without 
imposing an unwarranted burden on the 
animal health authority of the Canadian 
Government. 

date: Written comments must be 
received on or before May 20,1965, 
address: Written comments concerning 
this proposed rule should be submitted 
to Thomas O. Gessel. Director, 
Regulatory Coordination Stuff. APHIS, 
USDA, Room 728, Federal Building, 6505 
Belcrest Road. Hyattsville, MD 20782. 
Written comments received may be 
inspected at Room 728 of the Federal 
Building between 8 a.m. and 4:30 p.m„ 
Monday through Friday, except 
holidays. 

FOR FURTHER INFORMATION CONTACT! 

Dr. AA Furr, Import/Export Animals 
and Products Staff. VS, APHIS, USDA. 
Room 846, Federal Building. 6505 
Belcrest Road. Hyattsville, MD 20782, 
301-436-8170. 

SUPPLEMENTARY INFORMATION; 

Background 

The regulations in 9 CFR Part 92 (the 
regulations) regulate the importation 
Into the United States of specified 
animals and animal products in order to 
prevent the introduction into the United 
States of various diseases. 

With respect to the importation into 
the United States of sheep and goats 


from Canada, the regulations in $ 92.21 
provide, with certain exceptions, that 
these animals shall be accompanied by 
a certificate issued by a salaried 
veterinarian of the Canadian 
Government stating the following: 

(1) That such animals have been Inspects 
on the premises of origin and found free of 
evidence of scrapie, and of any other 
communicable disease; 

(2) That, as far as it has been possible tn 
determine, such animals have not been 
exposed to any such disease during the 
preceding 00 days; 

(3) That, as far os can be determined, 
scrapie has not existed on any premises on 
which such sheep or goats were located 
during the 42 months immediately prior to 
shipment to the United States; 

(4) That each of such animals is not the 
progeny of a sire or dam that has been 
affected with scrapie; and 

(5) That, as far as it has been possible to 
determine, each of such animals is not a 
sheep or goat that would have been 
slaughtered under the current Canadian 
scrapie eradication program had that 
program been in effect since April 1957. 

It is proposed to amend $ 92.21 to 
provide the certificate could be either (1) 
issued by a salaried veterinarian of the 
Canadian Government or (2) issued by a 
veterinarian authorized by the Canadian 
Government to issue such certificates 
and subsequently endorsed by a 
salaried veterinarian of the Canadian 
Government, thereby representing that 
the veterinarian issuing the certificate 
was authorized to do so. It appears that 
determinations necessary to issue the 
certificate could be adequately done by 
any veterinarian who is authorized by 
the Government of Canada to do so. 
However, if the certificate were issued 
by a veterinarian who is not a salaried 
veterinarian of the Government of 
Canada, it appears that it is necessary 
that the certificate be endorsed by a 
salaried veterinarian of the Canadian 
Government in order to ensure that the 
veterinarian issuing the certificate was 
authorized to do so. It appears that such 
certification would be adequate to 
ensure that such sheep and goats are 
free from communicable diseases and 
exposure thereto without imposing an 
unwarranted burden on the animal 
health authority of ihe Canadian 
Government. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This action has been reviewed in 
conformance with Executive Order 
12291 and has been determined to be not 
a "major rule." The Department has 
determined that this rule would not have 
a significant annual effect on the 
economy: would not cause a major 
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increase in costs or prices for 
consumers, individual industries, 

Federal. State, or local government 
agencies, or geographic regions; ond 
would have no significant adverse 
effects on competition, employment, 
investment, productivity^, innovation, or 
the ability of United States-based 
enterprises to compete with foreign- 
ii.ised enterprises in domestic or export 
markets. 

It is not anticipated that this proposed 
change would have any significant 
effect on the number of sheep ond goats 
imported into the United States from 
Canada. 

Under the circumstances explained 
,>!>ove, the Administrator of t)»e Animal 
and Plant Health Inspection Service has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 

list of Subjects in 9 CFR Part 92 

Animal diseases, Canada, Imports 
Livestock and livestock products, 
Quarantine, Transportation. 

PART 92—IMPORTATION OF CERTAIN 
ANIMALS ANO POULTRY AND 
CERTAIN ANIMALS AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 

CONVEYANCE AND SHIPPING 
CONTAINERS THEREON 

$ 392.21 l Amended 1 

Accordingly, it is proposed to amend 9 
CTO 92.21(a) by revising the 
introductory text to read as follows: 

Sheep and goats offered for 
importation from Canada shall be 
accompanied by a certificate either 
issued by a salaried veterinarian of the 
Canadian Government or issued by a 
veterinarian authorized by the Canadian 
Government to issue such certificates 
and subsequently endorsed by a 
salaried veterinarian of the Canadian 
Government, thereby representing that 
the veterinarian issuing the certificate 
was authorized to do so. The certificate 
shall state; 

Authority: Sec. 203, 60 Stut. 1087, as 
amended; secs. 8, 7. 8. 10, 26 Slat. 416. as 
amended: 417; sec. 2.32 SUL 792, as 
amended; sec. 306.46 Stal. 689. as amended; 

M cs. 2. 3.4. 5.11. 76 Slat. 129.13a 132; sec. 1. 
K4 Stat. 202: 7 USC, 1622: 19 U.S.G 1306; 21 
U.S.C, 102-105. 111. 134a. 134b, 134c, 134d. 
134f, and 135; 7 CFR 2.17. 2.51. and 371.2(d). 


Dona at Washington. D C, this 15th day of 
March 1964. 

K R. Hook. 

Acting Deputy Administrator, , Veterinary 
Services . 

|FR Doc. B5-6748 Filed 3-20-65; 845| 

BUJUHQ COOC >410->4-41 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 
(Docket No. B4-CE-9-ADI 

Airworthiness Directives; Beech 
Models 58P and 58PA Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT, 
action: Notice of Proposed Rulemaking 
( NPRM). _ 

summary: This Notice proposes to 
adopt a new Aiworth!ness Directive 
(AD), applicable to certain Beech 
Models 58P and 58PA airplanes. This 
AD would temporarily prohibit the use 
of the fifth and sixth seats during takeoff 
and landing until modification of the 
floorboard attachments of the scats. The 
manufacturer has reported that a key 
part of these attachments was not 
installed during manufacture of the 
affected airplanes. The action proposed 
in this AD will preclude the possibility 
of passenger injury due to seat failure 
during a minor crash landing. 
effective date: Comments must be 
received on or before April 25,1985. 
addresses: Beech Serv ice Bulletin No. 
2022, dated February, 1985, applicable to 
this AD may be obtained from Beech 
Aircraft Corporation. Wichita. Kansas 
07201 or the Rules Docket at the address 
below. Send comments on the proposal 
in duplicate to Federal Aviation 
Administration. Central Region. Office 
of the Regional Counsel, Attention: 

Rules Docket No. 85-CE-9-AD, Room 
1558, 601 East 12th Street. Kansas City. 
Missouri 64106. Comments may be 
inspected at this location between 8 a.m. 
and 4 p.m., Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Larry Engler. Aerospace Engineer, 
Airframe Branch. ACE-120W, FAA. 
Wichita Aircraft Certification Office. 
Room 100. Mid-Continent Airport, 
Wichita. Kansas 87209; Telephone (318) 
940-4409. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 


written data, views or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate! to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Director before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in the 
light of comments received. Comments 
are specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposed rule. 
All comments submitted will be . 
available both and after the closing date 
for comments in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 

Availability of NPRMs 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Central 
Region. Office of the Regional Counsel, 
Attention: Airworthiness Rules Docket 
No. 85-CE-O-AD, Room 1558, 601 East 
12 th Street. Kansas City. Missouri 84108. 

Discussion 

In a recent crash landing involving a 
Beech Model 58P airplane, the occupant 
of seat number six was injured when the 
seat came partially free from the 
floorboards. The aft outboard 
attachment to the floor structure failed 
by pulling a nutplate through the floor. 
Beech has evaluated this occurrence and 
found that a key part had been omitted 
from the fifth and sixth seat attachments 
on all production 58P and 58PA 
airplanes. As a result. Beech issued 
Service Bulletin No. 2022, dated 
February. 1985, whicKprovides for 
reinforcement of these seat attachment. 

Since the condition described herein 
exists in certain other airplanes of the 
same design, the AD would require 
temporary prohibition of the use of the 
fifth and sixth scats during takeoff and 
landing on Beech Model 58P and 58PA 
airplanes until the modification of Beech 
Service Bulletin No. 2022 is 
accomplished. 

The FAA has determined there are 
approximately 440 airplanes affected by 
the proposed AD. The cost of modifying 
these airplanes as required by the 
proposed AD is extimated to be $242 pei 
airplane. The total cost is estimated to 
be $106,480 to the private sector. This 
cost is so small that compliance with the 
proposal will not have a significant 
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financial impact on any small entities 
owning affected airplanes. 

Therefore. 1 certify that this action (1) 
is not a major rule under the provisions 
of Executive Order 12291, (2) is not a 
significant rule under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 28,1979) and (3) if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory 
evaluation has been prepared for this 
action and has been placed in the public 
docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES 

List of Subjects in 14 CFR Part 39 

Air transportation, Aviation safety. 
Aircraft. Safety. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) by adding the 
following new AD; 

Beech: Applies to Models 58P and 58PA 
(Serial Nos, T)-3 through TJ-443 except 
TJ-436) airplanes, certificated in any 
category. 

Compliance: Required as indicated In the 
body of the AD. To prevent possible injuries 
due to passenger scat failure in an emergency 
landing, accomplish the following: 

(a) Within the next 25 hours time-in-service 
after the effective date of this AD. placard the 
airplane and modify the AFM as follows: 

(1) Fabricate and install in full view of the 
pilot a temporary placard using letters of 
minimum .10 inch in height which states: 

*1)0 NOT OCCUPY SEATS 5 OR 6 

DURING TAKEOFF OR LANDING” 
and operate the airplane in accordance with 
these limitations. 

(2) Attach a copy of this AD to the 
Limitations Section of the AFM. 

(3) The requirements of paragraphs (aHl) 
and (a)(2) of this AD may be accomplished by 
the hotder of a pilot certificate issued under 
Part 61 of the Federal Aviation Regulations 
(FAR) on any airplane owned or operated by 
him. The persons accomplishing these actions 
must make the appropriate aircraft 
maintenance record entry as prescribed by 
FAR 91.173. 

(b) Withtn the next 100 hours time-in- 
service or one calendar year after the 
effective date of this AD. whichever occurs 
first, modify the seat attachments of the fifth 
and sixth seats in accordance with the 
provisions of Beech Service Bulletin No. 2022. 
dated February. 1965. 

(c) The requirements and limitations of 
paragraph (a) of this AD may be removed 
when the modifications required by 
paragraph (b) have been accomplished. 

(d) An equivalent means of compliance 
with this AD may be used, if approved by the 


Manager. Wichita Aircraft Certification 
Office. 1801 Airport Road. Room 100. Mid- 
Continent Airport, Wichita, Kansas 67209; 
Telephone (316) 945-4400. 

(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.G 
1354(a). 1421 and 1423): 49 U.S C. 106(g) 
(Revised Pub. L 97-449, January 12.1983): 
and 111.65 of tile Federal Aviation 
Regulations (14 CFR 11.85)) 

Issued in Kansas City. Missouri, on March 
& 1985. 

Murray E. Smith, 

Director, Central Region 

(FR Doc. 85-6741 Filed 3-20-85; 8:45 am) 

B'LUMG COO€ 


FEDERAL TRADE COMMISSION 
16 CFR Part 259 

Guide Concerning Fuei Economy 
Advertising for New Automobiles; 
Proposed Guide Amendment 

agency: Federal Trade Commission. 
action: Notice of proposed guide 
amendment. 

summary: The Federal Trade 
Commission herein seeks public 
comment on proposed amendments to 
its “Guide Concerning Fuel Economy 
Advertising for New Automobiles". The 
existing guide requires disclosure of the 
Environmental Protection Agency's 
"estimated mpg" number, and certain 
other Information, whenever fuel 
economy representations are made. 
Since 1978 the EPA has required the 
“estimated mpg" number to appear on 
new automobile fuel economy lables. On 
April 6.1984. the EPA amended its fuel 
economy labeling rule effective May 7. 
1984. (49 FR 13832). The new EPA rule 
requires adjusted city and highway mpg 
estimates, as well as certain other fuel 
economy information, to appear on the 
label. The amendment proposed here 
would conform the FTC’s Guide to the 
EPA rule. 

This notice sets out the procedures to 
be followed when submitting written 
comments. 

DATe. Written comments should be 
received on or before April 22.1985. 
addresses: Written comments should 
be submitted in quintuplicate to Wallace 
Snyder. Associate Director. Division of 
Advertising Practices. Bureau of 
Consumer Protection. Federal Trade 
Commission.-Washington. D.C. 20580. 
Comments will be available for 
examination during normal business 
hours (9:00 a.m. to 5:00 p.m.. Monday- 
Friday) in Room 130, Public Reference 
Room. Federal Trade Commission. 
Pennsylvania Avenue and Sixth Street. 
NW., Washington. D.C 


FOR FURTHER INFORMATION CONTACT. 

Brinley H. Williams. Attorney. Division 
of Advertising Practices. Bureau of 
Consumer Protection. Federal Trade 
Commission, Washington. D.C. 20580. 
202-378-8684. 

SUPPLEMENTARY INFORMATION: Since 
1975. the Environmental Protection 
Agency has required fuel economy 
labels to be attached to new 
automobiles. Initially these labels 
contained three numbers derived from 
dynamometer tests: city, highway and 
combined fuel economy estimates. 
Because the dynamometer tests 
produced estimates that substantially 
exceeded actual in-use economy 
(especially the highway estimate), in 
1978 the EPA adopted an interim rule 
which required only one mpg value 
(called the “estimated mpg") to appear 
on the label. As a result of further study, 
the EPA recently adopted a Final rule 
that again requires new automobile fuel 
economy labels to state both the city 
and highway mileage estimates instead 
of only one estimate. The new EPA rule, 
however, also requires that both the city 
and highway number be adjusted 
downward to more accurately predict 
average in-use fuel economy. These 
adjusted values are the “estimated city 
mpg M and the "estimated highway mpg ’ 
and are required to appear on vehicle 
labels beginning with the 1985 mode) 
year. The new rule also requires the 
manufacturers to include on the label in 
smaller print: (1) the range of both city 
and highway mileage numbers that the 
majority of drivers could expect to 
obtain with that automobile and (2) the 
range of both city and highway fuel 
economy label values issued to 
automobiles of the same size 
classification compact). In order to 
assist consumers in making the 
transition from a label with one 
unadjusted number to labels with two 
adjusted numbers. 1985 and 1986 model 
year labels will also state what the 
single "estimated mpg" number would 
have been under the previous rule. 

Since 1975, the Commission has had 
an advertising Guide to regulate unfuir 
and deceptive mileage advertising 
claims based on nonuniform and 
unrepresentative tests. The Guide has 
required fuel economy advertising 
prominently to disclose the EPA label 
number(s) and to make certain other 
disclosures. When the EPA rule was 
amended—from the rule requiring city, 
highway and combined estimates to the 
one-number "estimated mpg'—the 
Commission's Guide was amended to 
conform to the EPA rule. The existing 
FTC Guide, therefore, mandates 
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disclosure of only the •‘estimated mpg” 
number plus certain disclosures. The 
Amendments to the Guide proposed here 
arr intended to continue to insure that 
fuel economy advertisements and EPA 
labels are not in conflict in order to 
prevent deception and provide 
consumers with the most easily 
comparable, nonmislcading fuel 
economy information available. The 
proposed amendments, therefore, 
require advertisements to disclose the 
revised city and/or revised highway 
estimate appropriate to the advertising 
claim being made. The proposed 
amendments also change the required 
disclosures to recognize the greater 
accuracy of the EPA estimates. The 
pm posed amendments additionally 
establish mandatory disclosure 
requirements for the other comparative 
fuel economy numbers which the EPA 
requires to appear on fuel economy 
labels. Finally, the proposed 
amrndments retain disclosure 
provisions relating to fuel economy 
estimates derived from non-EPA tests. 

As discussed below, the Commission, 
however, specifically requests comment 
on whether or not the EPA estimated 
mpg numbers must be disposed in 
certain types of fuel economy 
advertisements based on the EPA 
estimates, and the prominence to be 
given to audio and visual disclosures 
which must accompany fuel mileage 
claims based on non-EPA tests. 

The Commission is mindful of the fact 
that the new EPA rule applies to 1985 
model year vehicles and that advertising 
for these vehicles, including fuel 
economy advertising, has already 
started. Moreover, the Commission 
•v cognizes that until the Guide can be 
amended there may be uncertainty as to 
what fuel economy claims comport with 
its existing provisions. Therefore, 
pending a final decision on amendment 
of the Guide, the Commission will view 
fuel economy claims for 1985 model year 
new automobiles which comport with 
the proposals set forth in this Notice as 
not violating Section 5 of the Act. 

In proposing these amendments, the 
Commission reiterates Us belief that fuel 
economy information serves the public 
interest when advertising claims are 
neither deceptive nor unfair. In order to 
facilitate public comment on these 
proposals and because most provisions 
of the Guide are affected by the 
proposed changes, the proposed Guide 
is published here in its entirety* The 
following, however, describes the major 
amendments proposed by the 
Commission in this Notice: 


Disclosure and Qualification of the EPA 
MPG Estimates 

By mandating the disclosure of either 
the revised city or revised highway 
estimated mpg numbers, the Guide 
would reconcile advertising with the 
new EPA labels which contain an 
adjusted highway mpg estimate, as well 
as an adjusted city estimate. Thus, 
under the proposal contained herein, if 
an advertisement makes only a highway 
mileage claim, only the EPA highway 
estimate need be disclosed. If only a city 
mileage claim is made, only the EPA city 
estimate need be disclosed. Both 
numbers may, of course, be disclosed. If 
both a city and highway claim arc made 
both EPA estimates must be given. If 
only a general mileage claim is made, 
only the city estimate must be disclosed. 
The qualifications which must 
accompany the estimated mpg numbers 
have been amended to reflect the 
greater accuracy of these adjusted EPA 
numbers. The Commission specifically 
requests public comment on whether or 
not the actual EPA mileage estimate 
numbers need to accompany general 
fuel economy claims which are based on 
the EPA estimates. For example, if 
based on EPA estimates, a manufacturer 
claims that a new automobile obtains 
“very good'* gas mileage must the actual 
EPA mileage numbers be disclosed to 
enable consumers to understand what 
“very good” means and/or what it is 
based on. or would consumer find such 
claims to provide useful information 
even if unaccompanied by specific EPA 
mileage estimates? Comments should 
also address the question of whether a 
requirement to always disclose the EPA 
estimates in fuel economy 
advertisements provides consumers 
with useful comparative fuel economy 
information. The Commission also 
desires comments regarding the cost of 
providing this information and what 
effect this requirement has on fuel 
economy advertising. Commentators are 
requested to explain the basis for their 
opinions. 

EPA Estimated In-Use Fuel Economy 
Range 

These numbers appear on the new 
automobile label and provide additional 
fuel economy information to consumers. 
The EPA's purpose in requiring this 
information to be included on the label 
is to provide consumers information 
concerning the likely in use fuel 
economy of the automobile by stating 
the range of city and highway mpgs the 
majority of drivers will obtain. 
Publication of only one of the numbers 
would be deceptive and confusing. 
Under the proposed Guide the 


Commission will not require these 
numbers to be disclosed in advertising 
The proposed Guide does require, 
however, that when an advertiser 
chooses to use a number taken from the 
city range or the highway range (or 
both), that with equal prominence, both 
the upper and lower numbers of the 
range be given and that their source and 
meaning be given. In addition, 
advertisers must provide an explanation 
of these numbers by identifying them as 
ranges and designating them as city or 
highway ranges. The Commission 
solicits comment on whether additional 
explanation of these numbers is 
necessary to avoid confusing or 
misleading consumers. 

EPA Range of Fuel Economy Values for 
the Class of Automobiles 

These numbers also appear on the 
label and provide consumers with 
comparative fuel economy information 
for all comparable automobiles. The 
new automobile label will display the 
highest and lowest “estimated city mpg“ 
obtained by all similar automobiles (eg,, 
compact) and atso the highest and 
lowest “estimated highway mpg” 
number obtained by all similar 
automobiles. Providing the highest and 
* lowest mpg estimates for all comparable 
automobiles in conjunction with the 
estimates for the labeled automobile 
enubles consumers to determine the 
labeled automobile's place within the 
ranges. While the Commission does not 
want to discourage advertisements 
containing useful comparative fuel 
economy information, the Commission is 
concerned that this comparative 
information not be used in a deceptive 
way. Therefore, if an advertiser making 
comparative claims chooses to 
specifically refer to the “EPA range of 
fuel economy values for the class of 
automobiles" or to any component of 
the runges. the comparison must be to 
the same type of estimates (e.g. city to 
city or highway to highway). 

Non-EPA Tests 

The proposed Guide continues to 
permit use of non-EPA fuel economy 
figures subject to certain disclosure 
requirements including disclosure of the 
EPA mpg estimates. This section has 
been amended to provide more specific 
guidance as to what disclosures must 
accompany non-EPA tests. The 
proposed amendments would also 
provide that the F.PA estimates must be 
given “substantially more prominence” 
than any other estimate except for radio 
and certain television advertisements. In 
these instances if the other estimates are 
used only in the audio, the FPA 
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estimates must be given "equal 
prominence" (See Section 259(c)). The 
Commission specifically requests public 
comment on whether or not the degree 
of prominence afforded the EPA 
estimates in visual and audio 
advertisements will ensure that 
consumers understand the meaning of 
the advertised estimates. The 
Commission also solicits comment on 
alternative means, other than making 
the number twice as large, that 
advertisers could use to give EPA 
estimates more prominence. 

Use of the "Estimated mpg" Number 

The use of the old "estimated mpg" 
number, which is now the "unadjusted 
city mpg" number, presents special 
problems. For the 1985 and 1966 model 
years, EPA has provided for inclusion of 
this number on the label in order to 
assist consumers in making the 
transition to the new label with the 
downward adjusted city and highway 
estimated mpg numbers. Therefore, for 
these two years this number is arguably 
an EPA-approved number. EPA staff is 
concerned that after the 1986 model 
year, this number (which is arrived at by 
using dynamometer testing) may 
continue to be described in advertising 
as an "EPA-approved" number even 
though EPA will no longer approve its 
use. In order to resolve this problem, the 
proposed Guide provides that in ads for 
1985 and 1986 model year automobiles 
the "estimated mpg" may be used with 
the disclosure that it is the "unadjusted 
city mpg" number used prior to 1985. 
After the 1986 model year this number 
will simply be treated as one arrived at 
by use of a non-EPA test procedure and 
will be subject to the same disclosures 
as apply to all other non-EPA estimates. 
The results of dynamometer tests used 
to estimate highway mileage (and which 
are not adjusted downward in 
Accordance with the EPA formula for 
calculating "estimated highway mpg") 
are always non-EPA tests within the 
meaning of this Guide. 

List of Subjects in 16 CFR Part 259 

Advertising. Fuel economy, Trade 
practices. 

Section A—Proposed Guide 

In consideration of the foregoing, the 
Commission proposes to amend its 
"Guide Concerning Fuel Economy 
Advertising for New Automobiles." 
pursuant to its authority under 38 Stab 
717, as amended. This would amend 
Title 16, Chapter 1, by revising Part 259 
of Subchapter B—Guides and Trade 
Practice Rules. 


PART 259—GUIDE CONCERNING 
FUEL ECONOMY ADVERTISING FOR 
NEW AUTOMOBILES 

Sec. 

259.1 Definitions. 

259.2 Advertising disclosures. 

Authority: 38 Stat. 717. as amended. 

$259.1 Definitions. 

For the purposes of this part, the 
following definitions shall apply: 

(a) "New» automobile." Any passenger 
automobile or light truck for which a 
fuel economy table is required under the 
Energy Policy and Conservation Act (42 
U.S.C. 6201 et soq.) or rules promulgated 
thereunder, the equitable or legal title to 
which has never been transferred by a 
manufacturer, distributor, or dealer to 
an ultimate purchaser. The term 
"manufacturer" shall mean any person 
engaged in the manufacturing 
assembling of new automobiles, 
including any persons importing new 
automobiles for resale and any person 
who acts for and is under control of 
such manufacturer, assembler, or 
importer in connection with the 
distribution of new automobiles. The 
term "dealer" shall mean any person, 
resident or located in the United States 
or any territory thereof engaged in the 
snle or distribution of new automobiles 
to the ultimate purchaser. The term 
"ultimate purchaser" means, for 
purposes of this part first person, other 
than a dealer purchasing in his or her 
capacity as a dealer, who is good faith 
purchases such new automobile for 
purposes other than resale, including a 
person who leases such vehicle for his 
or her personal use. 

(b) "Estimated city mpg" The gasoline 
consumption or mileage of new 
automobiles as determined in 
accordance with the city test procedure 
employed and published by the U.S. 
Environmental Protection Agency as 
described in 40 CFR Part 86 and 
subsequent revisions and expressed in 
miles-per-gallon. to the nearest whole 
mile-per-gallon as measured, reported, 
published, or accepted by the U.S. 
Environmental Protection Agency. 

(c) "Estimated highway mpg" The 
gasoline consumption or mileage of new 
automobiles as determined in 
accordance with the highway test 
procedure employed and published by 
the US. Environmental Protection 
Agency as described in 40 CFR Part 600 
and subsequent revisions; and 
expressed in miles-per-gallon. to the 
nearest whole mile-per-gallon as 
measured, reported, published or 
accepted by the U.S. Environmental 
Protection Agency. 


(d) "Estimated combined fuel 
economy ." The harmonic average of the 
"estimated city mpg" and the "estimated 
highway mpg" weighted 0.55 and 0.45. 
respectively. 

(e) "Vehicle configuration." The 
unique combination of automobile 
features, as defined in 40 CFR Part 600 

(f) "Estimated in-use fuel economy 
range." The estimated range of city and 
highway fuel economy of the particular 
new automobile on which the label is 
affixed, as determined in accordance 
with procedures employed by the U.S. 
Environmental Protection Agency as 
described in 40 CFR 600.311 (for the 
appropriate model year) and subsequent 
revisions: and expressed in milesrper- 
gallon to the nearest whole mile-per- 
gallon. as measured, reported or 
accepted by the U.S. Environmental 
Protection Agency. 

(g) "Range of estimated fuel economy 
values for the class of new 
automobiles."The estimated city and 
highway fuel economy values of the 
class of automobile [eg., compact) fi9 
determined by the U.S. Environmental 
Protection Agency pursuant to 40 CFR 
600.315 (for the appropriate model year); 
and expressed in miles-per-gallon to the 
nearest whole mile-per-gallon. 

(h) "Estimated mpg. " The estimated 
mpg as determined in accordance with 
40 CFR 600.207-80 and with the test 
procedure employed and published by 
the U.S. Environmental Protection 
Agency as described in 40 CFR Part 86 
and which prior to the 1965 model year 
appeared on the labels of new 
automobiles. 

(i) "Unadjusted city mpg. m The 
unadjusted city mpg is the same as the 
estimated mpg and is used as a basis for 
obtaining the estimated mpg figure in 
accordance with the procedure 
described in 40 CFR 600J209-85(a). 

4 259.2 Advertising disclosures. 

(a) No manufacturer or dealer shall 
moke any express or implied 
representation in advertising concerning 
the fuel economy of any new 
automobile 1 unless such representation 
is accompanied by the following clear 
and conspicuous disclosures: 

(1) If the advertisement makes: 

(i) Both a city and a highway fuel 
economy representation, both the 
"estimated city mpg" and the "estimated 


1 The Commission will regard at an express or 
implied fuel economy representation one which a 
reasonable consumer, upon considering the 
representation in the contest of the entire 
advertisement would under fund aa referring to the 
furl economy performance of the vehicle or vehicles 
advertised. 
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highway mpg" of such new automobile.* * 
must be disclosed: 

(ii) If the advertisement makes a 
representation regarding only city or 
only highway fuel economy, only the 
corresponding EPA estimate must be 
disclosed;* 

(iii) If the advertisement makes a 
gi :mral fuel economy claim without 
reference to either gity or highway, or if 
th* representation refers to any 
combined fuel economy number, the 
"estimated city mpg" mut be disclosed; 4 
and 

(2) That the U.S. Environmental 
Protection Agency is identified as the 
source of the ’’estimated city mpg” and 
“e stimated highway mpg" and that the 
numbers are estimates.* 

fb) If an advertisement fur a new 
t n ’u mobile cites. 

(1) The “estimated in-use fuel 
economy range.” the advertisement 
must state with equal prominence both 
tho upper and lower number of the 
r.*nge; an explanation of the meaning of 
the numbers city mpg range or 
highway mpg range or both), und. that 
the U.S. Environmental Protection 
Agency is the source of the figures. 

(2) The “range of fuel economy values 
for the class of automobile'* as a basis 
for comparing the fuel economy of two 
or more uutomobiles. such comparison 
must be made to the same type of range 
|/ e.. city or highway).* 


: For purposes of 125® (2)(a) the “esUmoled city 
mpg* and the "estimated highway mpg" mu«t be 
toots applicable to the specific nameplate being 
Advertised. Fuel economy estimate* assigned to 
• unique nameplates** (see 40CFR l«3 207-86(«|(2M 
■pply only to sod) unique car tines. For example. if 
« mufacturer has a model named the "XZA" that 
has fuel economy estimates assigned to it. and a 
drrivatfvt model named tha "Econo-XZA" that has 
>c;>4L/«ta. higher fuel economy estimates assigned to 
it these higher numbers assigned to the Econo-XZA 
-«n not be used in advertisements for the "XZA." 

For example, if the representation clearly refiys 
only to htghway fuel economy, only the "estimated 
highway mpg** need ha disclosed. 

* Nothing in this section should be construed as 
pr<*hibittng disclosure of both the etty and highway 
Mi-mates. 

* The Commission will regard the following aa the 
minimum disclosure necessary to comply with 

l 'j^.2(«K2), regardless of the media in which the 
advert! srmrnl appears. W rstlmalr|»)." 

Fur television, if the estimated mpg appears in the 
video, the disclosure must appear in the video; If the 
Miimalcd mpg Is audio. the disclosure must bo 
•uuIhs, 

'Fur example, an advertisement could not state 
tout "according to EPA estimates new nulomobiJr* 
tn this class get as little as X mpg (citing a figure 
bom the city range) while EPA estimates that this 

M mobile grts X * mpg Idling the EPA highway 
ei'imjite or a number from the EPA estimated m nw 
t'^l i ronomy highway range for the automobile). 


(3) The “estimated mpg.'* 

(i) Advertisement* for 1885 and 1988 
model year new automobiles must 
prominently disclose that this number is 
the number arrived at under the old EPA 
method used prior to the 1985 model 
year. 

(ii) Advertisements for 1987 and later, 
mode) year new automobiles must make 
the disclosures required by $ 259 2(c). 1 

(c) Fuel economy estimates derived 
from a non-EPA test may be disclosed 
provided that: 

(1) The advertisement also discloses 
the “estimated city mpg“ and/or the 
“estimated highway mpg" as required 
by 5 259.2(a) and the disclosure required 
by S 259.2(a) and gives the “estimated 
city mpg" and/or the “estimated 
highway mpg“ figure(s) substantially 
more prominence than any other 
estimate;* provided, however, for radio 
und television advertisements in which 
any other estimate including “estimated 
combined fuel economy" is used only in 
the audio, equal prominence must be 
given the “estimated city mpg" and/or 
the “estimated highway mpg” figure(s), 9 


1 Utwice this provision. advertisements for 11M? 
and later model year m*w automobiles which 
disclose thr results of dynamometer tevia for city 
driving will be treated simply at non-EPA teats 
subject tn the provisions of ft 2S9L2|c). Dynamometer 
teals used to estimate highway mpg will always be 
non-EPA tests subject to ft 2592(c) 

'The Commission will regard tha following os 
constituting "substantially tnurr prominence:" 

For television only: If the estimated city snd/or 
htghway mpg and any other mileage estimates) 
appear only in the visual portion, the estimated city 
and/or highway mpg must appear In numbers twice 
at large as those used (or any other estimate, and 
must remain an the screen at least as long as any 
other estimate. If the estimated city and highway 
mpg appear in the audio portion, visual broadcast of 
any other estimate including "estimated combined 
furl economy" must be accompanied by the 
simultaneous, at feast equally prominent, visual 
broadcast of the estimated city and/or highway 
mpg Each visual estimated city and highway mpg 
must be broadcast against a solid color background 
that contrasts easily with the color used for the 
numbers when viewed on both color and black and 
white television. 

For print only: The estimated city and/or highway 
mpg must appear in deorty legible type at least 
twice as Urge aa that used for any other estimate 
including "estimated combined fuel economy". 
Alternatively, if the estimated city und highway 
mpg appear In type of the same sin* at such other 
estimate, they must be dearly legible and 
conspicuously circled. The oft mated city and 
highway mpg must appear against a solid color, 
contrasting background. They may not appear in a 
footnote unless all references to furl econom) 
appear in a footnotq 

'The Commission will regard the following es 
constituting equal prominence For radio and 
ti l** vision when any other estimate tin hiding 
"estimated combined fuel economy" is used in 
audio: The estimated dty and/or highway mpg must 
be stated, either before or after tor h disclosure of 
such other estimate at least as audibly us each other 
estimate. 


(2) The source of the non-EPA test is 
dearly and conspicuously identified; 

(3) The driving conditions and 
variables simulated by the test which 
differ from those used to measure the 
“estimated dty mpg" and/or the 
“estimated htghway mpg" and which 
result in a change in fuel economy, are 
dearly and conspicuously disclosed. 19 
Such conditions and variables may 
include, but are not limited to, road or 
dynamometer test, average speed, range 
of speed, hot or cold start, and 
temperature; and 

(4) The advertisement clearly and 
conspicuously discloses any distinctions 
in “vehicle configuration" and other 
equipment affecting mileage 
performance (e.g., design or equipment 
differences which distinguish 

subcon figurations as defined by EPA) 
between the automobile tested in the 
non-EPA test and the EPA tests. 

(d) All advertisements placed thirty 
days or later after publication of this 
Guide must comply with the foregoing 
provisions. All nonconforming ad copy 
which has been placed during the 
period, but which can be withdrawn and 
replaced with conforming 
advertisements without penalty, must be 
so withdrawn. For purposes of this 
section, ad copy can be withdrawn and 
replaced with conforming 
.advertisements without penalty if 
applicable standard media deadlines or 
closing dates, as set by current rate 
cards, standard contracts or ordinary 
business practice, have not yet expired. 
In no case may a non-conforming ad 
appear five months after publication of 
this Guide. 

By direction of the Commission. 

Emily H. Rock. 

Secretary. 

(FR Doc. 85-8722 Filed 3-20-85: 8:45 um| 

StLUWQ COOC S7S0-01-JI 


••For dynamometer tr»t» any difference between 
the EPA and non EPA teats must be disclosed. For 
in use testa, the Commission realises that U la 
Impossible to duplicate the FJ’A leal condition*, and 
that m use testa may be designed to simulate a 
particular driving situation. It must be dear from the 
context of the advertisement what driving situation 
is being simulated (*.£. cold weather driving, 
highway driving, heavy load conditions). 
Furthermore, any driving or vehicle condition must 
be disclosed if it is significantly different from that 
which an ajipreciable number of consumers (whose 
driving condition to being simulated) would expect 
lu encounter. 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 117 
(CG03 84-31J 

Drawbridge Operation Regulations; 
Mystic River, CT 

agency: Coast Guard, DOT. 
action: Proposed rule. 

summary: At the request of Connecticut 
Department of Transportation, the Coast 
Guard is considering a change to the 
regulations governing the Route 1 Bridge 
across the Mystic River at Mystic. CT. 
This change would allow hourly 
openings at quarter past the hour 
beginning at 7:15 a.m. during the boating 
season, and would amend notice 
requirements from November 1 through 
April 30. This proposal is being made to 
respond to early morning traffic 
congestion during the boating 6eason, 
and because of minimal nighttime 
openings during the non-boating season. 
This action should continue to relieve 
the bridge owner of the burden of having 
a person constantly available to open 
the draw and should still provide for the 
reasonable needs of navigation. 
date: Comments must be received on or 
before May 6.1985. 

address: Comments should be mailed 
to Commander (oan-br). Third Coast 
Guard District. Bldg. 135A. Governors 
Island, NY 10004. The comments and 
other materials referenced in this notice 
will be available for inspection and 
copying at this address. Norma! office 
hours are between 8 a.m. and 4:30 p.m., 
Monday through Friday, except 
holidays. Comments may also be hand- 
delivered to this address. 

FOR FURTHER INFORMATION CONTACT: 
William C. Heming. Bridge 
Administrator. Third Coast Guard 
District (212) G08-7994. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in this proposed rulemaking 
by submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their name 
and address, identify the bridge, and 
give reasons for concurrence with or for 
any recommended change in the 
proposal. Persons desiring 
acknowledgment that their comments 
have been received should enclose a 
stamped, self-addressed postcard or 
envelope. 

The Commander. Third Coast Guard 
District will evaluate all 
communications received and will 


determine a final course of action on 
this proposal. The proposed regulations 
may be changed in light of comments 
received. 

Drafting Information 

The drafters of this notice are Ernest). 
Feemster. project manager, and Mary 
Ann Arisman. project attorney. 

Discussion of Proposed Regulations 

Regulations have allowed the Route 1 
Bridge to open once an hour at quarter 
past the hour (8:15 a.m.-7:15 p.m.) since 
1965. This has generally proven 
satisfactory to both vehicular and 
marine traffic, Connecticut Department 
of Transportation (CONNDOT). the 
bridge owner, requested an earlier 
beginning time for hourly openings at 
quarter past the hour (May through 
October) because of vehicular truffle 
congestion. The Coast Guard examined 
bridge opening logs (1980-63) and found 
that scheduling an opening at 7:15 a.m. 
could possibly improve early morning 
traffic flow. It was found that by 
beginning these hourly openings at 7:15 
a.m„ multiple openings can be reduced 
11% of the time. It is also felt that this 
earlier beginning time may also 
contribute to a more orderly flow of 
traffic for subsequent openings. The 
proposal to begin openings at 7:15 a.m. 
instead of 8:15 a.m. is. therefore, being 
made. 

CONNDOT also requested that eight 
hours notice be required from November 
1 through April 30 from 7:15 p.m. to 5:15 
a.m.. and logs indicate this may be 
feasible. There were only 17 total 
openings (1980-1983) during this period; 
an average of 4 per year. It appears that 
eight hours notice should accommodate 
these few openings. Additionally, the 
Mystic River railroad bridge 
(approximately Vio of a mile 
downstream) has the same closed 
clearances and it has regulations 
permitting eight hours notice November 
1 through March 31 from 9 p.m. to 5 a.m. 
The Route 1 bridge presently opens upon 
one hour notice November 1 through 
April 30 from 8 pm. to 4 a m. 

The Mystic Seaport Museum, located 
east of the bridge, is a major tourist 
center and many vehicles going across 
the Route 1 Bridge are enroute to or from 
the museum. There also are docking 
berths (on the Mystic River) at the 
museum. Vessels going upstream of the 
Route 1 Bridge frequently go to the 
museum and include: recreational boats, 
a sightseeing vessel which berths at the 
museum, and several commercial 
vessels. Most vessels going upstream of 


the Mystic railroad bridge dock between 
the railroad and Route 1 bridges. 

Economic Assessment and Certification 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation, and nonsignificant under the 
Department of Transportation regulatory 
policies and procedures (44 FR 11034 
February 26.1979). 

The economic impact of this propovii 
is expected to be so minimal that a full 
regulatory evaluation is unnecessary 
No vehiculur/navigational conflict is 
expected to occur because the 
regulations proposed for the boating 
season will only extend by one hour 
regulations in effect most of the day. 
Additionally, the eight hours notice 
proposed at night. November through 
April, should not pose a problem sinc e 
there ore few vessel openings and 
minimal vehicular traffic. Also most of 
the openings outside the boating season 
can be rescheduled slighty to conform 
with times the bridge opens on signal, 
thereby avoiding notice periods. Only 
recreational vessels will be affected by 
the proposed regulations and only to a 
minimal extent. Since the economic 
impact of this proposal is expected to tie 
minimal, the Coast Guard certifies that 
if adopted, it will not have a significant 
economic impact on a substantia] 
number of small entities. 

List of Subjects in 33 CFR Part 117 

Bridges. 

Proposed Regulations 

PART 117—DRAWBRIDGE 
OPERATIONS REGULATIONS 

In consideration of the foregoing, the 
Coast Guard proposes to amend Part 117 
of Title 33, Code of Federal Regulations 
by revising 5 117.211(b) to read as 
follows: 

5 117.211 Mystic River. 

• • • • « 

(b) The draw of the US 1 bridge, mi!* 
2.8 at Mystic, shall open on signal, with 
a maximum delay of 20 minutes; except 

(1) From May 1 through October 31 
from 7:15 a.m. to 7:15 p.m. the draw ne* J 
only open hourly at quarter past the 
hour. 

(2) From November 1 through April 30 
from 7:15 p.m. to 5:15 a.m. the draw shall 
open on signal upon eight hours notice 

• • • • • 

(33 U.S C 499: 49 CKR 1.40 (c)(2): 33 CKR U>5- 
1|*)<3)) 
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D.Ued: March 7.1985. 

P A Yost. 

Vice Admiral. US. Coast Guard. Commander. 
7 font Coast Guard District 
|FH Hoc. 8S-6718 Filed 3-28-85: B 45 am) 
pLUJtO coot 4A10-14-M 


33 CFR Part 183 
jCGD 85-002) 

Safe Powering Standard; Classification 
of Sport* Boats 

agency: Coast Guard. DOT. 
action: Advance notice of proposed 

rulemaking. 

summary: The Coast Guard is proposing 
to amend Ihe Safe Powering Standard in 
Subpart D of Part 183 of Title 33. Code of 
Federal Regulations, The proposal is 
being made to establish a new 
classification of “sport boats.*’ The 
intended effect of the proposed action is 
to give certain smalt outboard powered 
runabouts, which can clearly operate 
wifely with more horsepower than they 
currently rate under the Coast Guard 
Safe Powering Standard, more 
reasonable maximum horsepower 
capacities. 

dates: Comments must be received on 
or liefore May 9.1985. 
addresses: Comments should be 
submitted to Commandant (G-CMC/44). 
(CCD 85-002). U.S. Coast Guard. 
Washington. D.C. 20593. Comments will 
be available for examination at the 
Marine Safety Council (G-CMC/Z1), 
Room 2110. U.S. Coast Guard 
Headquarters. 2100 Second Street S.W., 
Washington. D.C. 20593. between S am 
and 4 pm. Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Alston Colihan, Office of Boating, 
Public, and Consumer Affairs (G-BBS/ 
43), U.S. Coast Guard Headquarters. 

2100 Second Street. S.W.. Washington. 

D C 20593. (202) 428-1065, between 8 am 
and 4 pm Monday through Friday, 
except holidays. 
supplementary information: 

Interested persons are invited to submit 
written views, data or arguments. 

Persons submitting comments should 
include their names and addresses and 
give reasons for their comments. Receipt 
of comments will be acknowledged if a 
stamped, self-addressed postcard or 
envelope is enclosed. 

Discussion 

The Coast Guard Safe Powering 
Standard currently applies to monohull 
outboard powered boats less than 20 
feet in length, except sailboats, canoes. 


kayaks and inflatable*. The standard is 
based primarily upon a formula using 
boat length, transom width and transom 
height. The standard seriously penalizes 
manufacturers of certain small outboard 
runabouts. 

The present Sufe Powering regulations 
in Subpart D of Part 183 were adopted 
from industry standards published by 
the American Boat and Yacht Council 
(ABYC) and by the Boating Industry 
Associations. These standards were 
originally developed by a team of 
boating experts. They tested a variety of 
boats (approximately 150) and rated 
each boat according to the horsepower 
which they felt was safe or unsafe. The 
American Boat and Yacht Council 
plotted these test results against boat 
dimensions (length and transom width) 
and derived an average safe horsepower 
recommendation. 

The boats tested by these experts 
were off-the-shelf models which were 
available during the period from 
approximately 1954 through 1967. All of 
these boats were of conventional design 
(scmi-V. round chines, cathedral hull). 
Ail of the boats had a length to beam 
rutio of approximately 2.2:1 to 3:1 and 
the smallest boa! tested was 14 feet in 
length. 

, Since 1973. the Coast Guard has 
issued exemptions from the Safe 
Powering Standard to various 
manufacturers of small outboard 
powered boats that did not fall within 
the tested length to beam ratio, because 
the application of the standard to these 
boats was unreasonable. The majority 
of the exemptions from the Safe 
Powering Standard were based upon the 
rationale that development of the 
standard did not consider boats of this 
size or configuration. The length to beam 
ratio has been used as a means for 
distinguishing between conventional 
boats to which the standard is intended 
to apply and unconventional boots to 
which the application of the standard is 
unreasonable. Several other Grants of 
Exemption were based on the length to 
beam ratio and some other unique 
design feature, such as motor in well, 
boat resembles motor scooter, etc., or 
solely on a very unique design feature 
such as the boat rides on hydrofoils, 
skis. etc. 

Since 1973. several other 
manufacturers of small outboard 
runabouts that fell within the 2.2:1 to 3:1 
range were denied exemptions from the 
Safe Powering Standard. The 
configuration of these boats is the same 
as for larger outboard runabouts: 
Forward decks, windshields, remote 
controls and remote steering. The 
majority of these boats currently rate as 
little as three horsepower. 


The Coast Guard had no indication 
that these small outboard runabouts 
were any less safe than those boats that 
were granted exemptions. There was 
simply no clearly definable way to 
distinguish between conventional and 
unconventional boats other than the 
length to beam ratio or some other 
obvious departure from conventional 
hull design. 

The Coast Guard proposes the 
creation of a new set of design and 
equipment criteria to separate “sport 
l>oats“ from conventional boats. The 
Safe Powering Standard would be 
revised to establish criteria that would 
be applicable to the new category of 
“sport boats.** 

As presently conceived, for the 
purposes of this proposed new 
classification: 

(a) A “sport boat** woutd be less than 
12 feet in length, because most larger 
boats rate reasonable horsepower 
capacities under the existing Sufe 
Powering Standard. 

(b) A “sport boat** would be powered 
by an outboard motor less than 40 
horsepower, because larger motors 
could cause excessive speed and 
violently dungerous handling 
characteristics. 

(c) The maximum horsepower 
capacity of a “sport boat” would be 
based upon successful completion of the 
Safe Maneuvering Speed and Quick 
Turn Tests specified in ABYC Standard 
H-26 which consists of a series of 
maneuvers and a 180* turn of the wheel 
at top speed, in lieu of the existing 
calculation method in Subpnrt D of Part 
183. 

(cl) A “sport boat** would have remote 
wheel steering, because of better control 
and weight distribution in the bout. 

(e) A “sport boat” would have a 
minimum 20 inch transom height tn keep 
water from entering the boat over the 
transom because of the weight of the 
larger engine. 

(f) A “sport boat** would have enough 
flotation to compensate for the weight of 
the larger motor. 

(g) A “sport boat’* would rate a 
maximum persons capacity of two or 
fewer persons to afford better weight 
distribution and passenger safety. 

(h) A “sport boat*’ would bear a 
warning label in addition to the U.S. 
Coast Guard Maximum Capacities Label 
with language to the effect that they are 
special vessels for a special type of 
recreational use. 

Your specific recommendations for 
addressing the concerns of the proposal 
outlined above are invited and will 
assist the Coast Guard in the 
development of any proposed 
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regulations resulting from this advance 
notice. 

A.D. Breed, 

Commodore. US. Coast Cooed. Chief. Office 
of Booting. Public, and Consumer Affair* 

March 18.1985. 

|FR Doc. 85-8721 Filed 8-20-85; 8:45 am) 

■ILLIMG COOC 4*10-14-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 721 
lOPTS-50525; FRL-2800-8) 

Substituted Tetrafluoro Alkene and 
Disubstituted Tetrafluoro Alkane; 
Proposed Determination of Significant 
New Uses 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

Summary: EPA is proposing a significant 
new use rule (SNUR) under section 
5(a)(2) of the Toxic Substance Control 
Act (TSCA) for chemical substances 
which were the subject of 
premanufacture notices (PMNs) P-84- 
105. P-84-106, and P-84-107 and a TSCA 
secton 5(e) consent order issued by EPA. 
The agency is concerned that the 
substances may present an 
unreasonable risk to human health if the 
significant new uses occur. 
oate: Written comments should be 
submitted by May 20,1985. 

ADDRESS: Since some comments are 
expected to contain confidential 
business information, all comments 
should be sent in triplicate to: Document 
Control Officer (TS-793), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-209. 401 M St„ SW., 
Washington, D.C. 20460. 

Comments should include the docket 
control number OPTS-50525. Non- 
confident! versions of comments 
received on this proposal will be 
available for reviewing and copying 
from 8;00 a.m. to 4:00 p.m., Monday 
through Friday, excluding legal holidays, 
in Rm. E-107 at the address given above. 
For further information regarding the 
submission of comments containing 
confidential business information, see 
Unit XII of the preamble. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein. Director. TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. E-543. 401 M St.. 
SW.. Washington. D.C. 20460, Toll Free: 
(800-424-9065). In Washington. D.C.: 
(554-1404). Outside the USA: (Operator- 
202-554-1404). 


SUPPLEMENTARY INFORMATION: OMD 

control number 2070-0012. 

I. Authority 

Section 5(a)(2) of TSCA authorizes 
EPA to determine that a use of a 
chemical substance is a "significant new 
use.” EPA must make this determination 
by rule, after considering all relevant 
factors, including those listed in section 
5(a)(2). Once a use is determined to be a 
significant new use. persons must, under 
section 5(a)(1)(B). submit a notice to 
EPA at least 90 days before they 
manufacture, import, or process the 
substance for that use. Such a notice is 
subject to the same requirements and 
procedures as a PMN submitted under 
section 5(a)(1)(A) of TSCA which are 
interpreted at 40 CFR Part 720 published 
in the Federal Register of May 13,1983 
(46 FR 21722). In particular, these 
include the information submission 
requirements of section 5(b) and (d)(1), 
certain exemptions authorized by 
section 5(h), and the regulatory 
authorities of section 5(e) and (f). If EPA 
does not take regulatory action under 
section 5, 6, or 7 to control activities on 
which it has received a SNUR notice, 
section 5(g) requires the Agency to 
explain in the Federal Register its 
reasons for not taking action. 

Substances covered by proposed or 
final SNURs are subject to the export 
reporting requirements of TSCA section 
12(b). EPA regulations interpreting 
section 12(b) requirements appear at 40 
CFR Part 707. Substances subject to 
final SNURs are subject to TSCA 
section 13 import certification 
requirements at 19 CFR 12.118 through 
12.127 and 127.28 published in the 
Federal Register of August 1.1983 (48 FR 
34734). The EPA policy in support of 
these requirements appears at 40 CFR 
Part 707 published in the Federal 
Register of December 13,19B3 (48 FR 
55462). 

II. Applicability of General Provisions 

EPA promulgated general provisions 
applicable to SNURs under 40 CFR Part 
721. Subpart A published in the Federal 
Register of September 5,1984 (49 FR 
35011). EPA is proposing that these 
general provisions apply to this SNUR 
without change except as discussed in 
this preamble. Interested persons should 
refer to that document for a detailed 
discussion of the general provisions. 

III. Summary of This Proposed Rule 

The chemical substances subject to 
this proposed rule are identified 
generically as a substituted terafluoro 
alkene and two disubstituted tetrafluoro 
alkanes. They were the subject of PMNs 
P-84-105. P-84-106, and P-84-107 


respectively. EPA is proposing to 
designate the following as significant 
new uses of the substances: 

(1) Manufacturing, processing, or use 
under conditions whereby w orkplace 
Time Weighted Average (TWA) 
airborne concentrations exceed 1 part 
per million (ppm) for P-84-106 or 10 ppm 
for P-84-105 or P-84-107. 

(2) Manufacturing, processing, or use 
without monitoring airborne 
concentrations of P-84-105, P-84-106, 
and P-84-107 in a manner consistant 
with approaches described in the 
NIOSH Sampling Strategy Manual 
(National Technical Information Service 
NTIS No. PB 274 792). 

(3) Manufacturing, processing, or use 
without requiring persons who may be 
exposed to any of the substances to use 
respirators, as specified in 

§ 721.1015(2)(b) of this proposed rule, 
under conditions whereby workplace 
TWA airborne concentrations of P-84- 
106 exceed 0.05 ppm (or any airborne 
concentration exceeds 1.0 ppm even 
instantaneously) or workplace TWA 
airborne concentrations of P-84-105 or 
P-84-107 exceed 1.0 ppm. 

(4) Manufacturing, processing, or use 
by any person who may be dermally 
exposed to any of the substances 
without wearing: 

(a) Gloves which arc determined by 
the manufacturer, processor, or user to 
be impervious to the substances under 
the conditions of exposure, including the 
duration of exposure. The manufacturer, 
processor, or user shall make this 
determination by testing the gloves 
under the conditions of exposure or by 
evaluating the specifications provided 
by the manufacturer of the gloves. 
Testing or evaluation of specifications 
must include consideration of 
permeability, penetration, and potential 
chemical and mechanical degradation 
by the substances and associated 
chemical substances. 

(b) Clothing which covers any other 
exposed areas of the arms, legs, and 
torso. 

(5) Manufacturing, processing, or use 
without informing persons who may be 
exposed to: 

(a) PS4-105 and P-64-107: "Avoid all 
contact. Harmful if breathed or 
absorbed through the skin. Chemicals 
similar in structure to (insert appropriate 
trade name] have been found to cause 
adverse changes in the kidneys, liver, 
and lungs of laboratory animals. |insert 
appropriate trade name) is a moderate 
skin and eye irritant. The required use of 
a respirator, impervious gloves, and 
other clothing will help to protect you." 

(b) P-84 106: "Avoid all contact. 
Harmful if breathed or absorbed through 
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th** skin. Chemicals similar in structure 
to [insert appropriate trade name] have 
been found to cause adverse changes in 
the kidneys, liver, and lungs of 
laboratory animals, as well as birth 
defects in their offspring. (Insert 
appropriate trade name) is a severe skin 
nnd eye irritant. The required use of a 
respiratory, impervious gloves, and 
other clothing will help to protect you.*' 

(6) Manufacturing, processing, or use 
under conditions whereby releases of P- 
$4-106 and P-04-107 to navigable waters 
could reasonably be expected to occur 
under normal operating conditions. 

IV Background 

On October 2t. 1553. EPA received 
PMNs which the Agency designated us 
P-M-105. P-84-106, and P-84-107. EPA 
announced receipt of the PMNs in the 
Federal Register of November 4.1083 (48 
FK 50944). The notice submitter stated 
thnt the substances P-84-106 and P-84- 
107 will be used as site-limited 
intermediates. P-84-105 is to tie used as 
a monomer. 

The notice submitter claimed its 
identity, the specific chemical identities, 
the specific uses, production volumes, 
and process information to be 
confidential business information (CBI). 
Under section 14(a)(4) of TSCA, the 
Agency may disclose CBI relevant in 
any proceeding. "(DJi$cIo9ure in such a 
proceeding shall be made in such 
manner as to preserve confidentiality to 
the extent practicable without impairing 
thr proceeding.” EPA is not convinced 
that this rulemaking will be so impaired 
by these claims as to justify disclosure 
of CB). Therefore. EPA has decided not 
to disclose any of the CBI at this time. 
The Agency specifically requests 
comment on this approach for this 
SNUR rulemaking. For purposes of 
clarity, these substances will be referred 
to by their generic names and PMN 
numbers. 

Based upon data provided by the 
PMN submitter and analogue data 
available from open literature, the 
Agency believes each of the three 
substances may cause liver, kidney, and 
lung effects. The substance P-84-106 is 
similar to a known developmental 
toxicant and is believed to be 
potentially teratogenic. In addition, both 
P-84-106 and P-84-107, based upon 
calculated log p values and by analogy 
to other halogcnated hydrocarbons, arc 
believed to have a potential for 
bloconcentrotion and acute aquatic 
toxic ity. The identity of the analogues 
will not be divulged in this preamble. 
Disclosure of the identities of the 
analogues could compromise the 
confidentiality of the three substances. 


'The test data provided by the PMN 
submitter consisted of results from acute 
inholational toxicity and skin and eye 
irritation studies using rabbits. The 
approximate lethal concentrations 
reported by the submitter and presented 
below correspond to the concentration 
where death of test animals was first 
seen. 


PM* 

Appro ccruto 
MfW 

■ ■ 

Ml MQflft 
(APM1 

SAm *rn*fton 
(rabbit* 

Eye enuepri 
V***) 

105_ 

6.100 

Moderate 

Modorete 

10S-._ 



Severe. 

107_ 

700 

Moderate 

Moderate 


In addition to those dulu submitted by 
the PMN submitter, EPA's general 
literature searches produced an abstract 
of an acute inhalation toxicity study of 
P-84-108. These data will not be 
presented in this preamble, because to 
do so might jeopardize the 
confidentiality of the chemical identity. 

Based upon the test data submitted by 
the PMN submitter and the physical/ 
chemical properties of the PMN 
substances, the Agency has determined 
that all three substances may be 
absorbed by dermal, oral, and 
inhalation*! routes of exposure. Both the 
molecular weights end the calculated 
log p values for the substances are 
within the range of values for 
substances which are generally 
presumed to be absorbed. 

In relation to potential environmental 
effects, the Agency believes that P-84- 
106 and P-84-107 may bionccumulate 
and may be acutely toxic to aquatic 
organisms. This belief is principally 
based upon log p estimates for each of 
the substances. In addition, there is 
some evidence, through analogy to other 
low molecular weight halogenated 
hydrocarbons, that toxicity to both fresh 
and saltwater fishes might occur 
following exposure to either substance. 
Although no specific environmental 
release controls were imposed upon the 
PMN submitter due to adequate controls 
having been identified in the PMNs. any 
releases to navigable waters are being 
proposed as significant new uses of P- 
84-106 and P-84-107 in this SNUR. The 
term “navigable waters” will be as 
defined in section 502(7) of the Clean 
Water Act (33 U.S.C. 1362(7)). 

During review of the PMNs. the 
Agency concluded that the uncontrolled 
manufacture. Import, processing, 
distribution in commerce, and use of the 
substances may present an 
unreasonable risk of injury to human 
health. Therefore. EPA regulated the 
substances under section 5(e) of TSCA 
pending the development of information 


sufficient to make a reasoned evaluation 
of the health effects. 

EPA concluded that use of appropriate 
protective equipment and workplace 
controls will protect persons exposed to 
the substances from any unreasonable 
risk. The Agency negotiated a section 
5(e) consent order with the notice 
submitter which requires the 
establishment of a program whereby the 
PMN submitter, and a contract 
manufacturer, during manufacturing, 
processing, and use must ensure that 
workplace TWA airborne 
concentrations arc limited to 1 ppm for 
P-84-106 and to 10 ppm for P-84-105 
and P-84-107 and must require the use 
of specified full facepiece, positive 
pressure respirators. Alternatively the 
PMN submitter and the contract 
manufacturer may control workplace 
TWA concentrations to < 0.05 ppm 
(concentrations not to exceed 1 ppm 
even instantaneously) for P-84-106, and 
< 1 ppm for P-84-105 and P-B4-107. The 
latter workplace TWA airborne 
concentrations would permit 
manufacturing, processing, and use 
without respirators. Under either 
situation, levels must be monitored. The 
Agency arrived ut the specified TWA’s 
due to their representing both 
technically feasible lower limits, as 
demonstrated by the PMN submitter, 
and their falling at or below TWA’s 
established for analogous compounds. In 
addition, workers who may be dermally 
exposed to any of the PMN substances 
are required to wear gloves which have 
been determined by the PMN submitter 
or the contract manufacturer to be 
impervious to the PMN substances 
under the conditions of exposure, and 
clothing which covers any other 
exposed areas of the arms, legs and 
torso. The PMN submitter and the 
contract manufacturer are further 
required to inform persons involved in 
the manufacture or processing of the 
substances of potential risks and of 
appropriate safety precautions. 
Recordkeeping necessary for the 
enforcement of the terms of the section 
5(e) content order is specified under the 
order. The section 5(e) consent order is 
to remain in effect until data are 
available to more accurately determine 
the risks assoociated with the 
substances. The order became effective 
| une 19. 1984. 

By issuing a section 5(e) consent order 
which allows controlled commercial 
production, processing, and distribution 
of the substances. EPA has taken a 
regulatory approach which is 
appreciably less burdensome thun an 
order prohibiting manufacture of the 
substances until additional data are 
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submitted. At the same time, such an 
approach protects human health by 
requiring precautionary controls pending 
the development of the data needed for 
a more fully reasoned evolution of the 
risks associated with the substances. 

The section 5(e) order applies only to 
the notice submitter and to a specified 
contract manufacturer. When the notice 
submitter or contract manufacturer 
commences commercial manufacture of 
the substances and submits a notice of 
commencement of manufacture to EPA. 
the Agency will add the substances to 
the TSCA Chemical Substance 
Inventory. When a substance is listed on 
the Inventory, other persons may 
manufacture or process the substance 
without controls. Therefore. EPA is 
proposing to designate manufacture, 
processing, or use of the substances 
without specified monitoring and 
controls as significant new uses so that 
the Agency can review those uses 
before they occur. 

Through a SNUR, the Agency would 
ensure that all manufacturers, importers, 
and processors are subject to similar 
reporting requirements. In addition, a 
SNUR would afford EPA the opportunity 
to review exposure and toxicity 
information on the substances; if 
necessary, action can then be taken to 
ensure that persons will not be exposed 
to levels of P-64-105. P-64-106, and P- 
64-107 that are potentially hazardous. 

V. Determination of Proposed 
Significant New Uses 

To determine what would constitute 
significant new uses of these chemical 
substances. EPA considered relevant 
information about the toxicity of the 
substances and potential exposures 
associated with possible uses (such as 
uses than those allowed under section 
5(e) order), and the four factors listed in 
section 5(a(2) of TSCA. In particular, 
EPA considered the extent to which 
potential uses might change the 
magnitude and duration of exposure of 
humans to P-64-105. P-84-106, and P- 
84-107. Based on these considerations. 
EPA proposes to define the significant 
new uses of P-64-105, P-64-106, and P- 
84-107 as set forth in Unit 111 of this 
preamble. 

EPA has already determined in the 
section 5(e) order that unrestricted 
manufacture, import processing, 
distribution in commerce, and use of the 
substances may present an 
unreasonable risk. While such a finding 
is not necessary to promulgate a SNUR. 
it strongly supports a determination that 
the uses of the substance be significant. 


VI. Alternatives 

EPA considered regulatory 
alternatives to a SNUR to ensure 
protection of human health. 

1. One alternative would be to 
promulgate a section 8(a) reporting rule 
for the subtances. Under such a rule. 

EPA could require any person to report 
to the Agency before manufacturing or 
processing the substances without 
monitoring and maintaining TWA 
airborne levels of the substances at or 
below those levels specified in Unit IV 
of this preamble. Similarly, reporting 
could be required prior to manufacturing 
or processing without the specified 
protective equipment Because the 
substances are subject to a section 5(e) 
order, the small business exemption of 
section 8(a) would not apply. However, 
the use of section 8(a) rather than 
section 5(a) SNUR authority has 
drawbacks in this particular instance. If 
EPA received a report under section 8(a) 
indicating that a person intended to 
manufacture or process the substances 
without, for instance, controlling TWA 
airborne concentrations, the Agency 
could not take immediate action under 
section 5(e). as it can under a SNUR, 
and therefore would not be able to 
require the substances pending 
development of information. Rather, in a 
situation such as this. EPA would have 
to consider regulating the substances 
under TSCA section 6 which would 
require a separate rulemaking action. 
Moreover, in view of the current lack of 
health and environmental effects data 
on P-84-105, P-64-106, and P-64-107. 
EPA first would likely have to obtain 
test data on the substances under 
section 4 of TSCA to support an action 
under section 6. This approach could 
allow unnecessary risk to human health 
and the environment during the time 
needed for data development. In 
addition, the original notice submitter 
would be at a competitive disadvantage 
because the section 5(e) order applies 
only to that company. It is not the intent 
of EPA in the PMN process to create 
unfair marketplace disruptions. 

Z The Agency also has the authority 
to regulate substances under section 6 of 
TSCA. However, the Agency may 
regulate under section 6 only if there is a 
reasonable basis to conclude that the 
manufacture, processing, distribution in 
commerce, use. or disposal of a 
chemical substance or mixture “presents 
or will present*' an unreasonable risk of 
injury to health or the environment. 
There is insufficient information to 
erform a reasoned evaluation of the 
ealth and environmental effects of^- 
84-105. P-64-106, and P-64-107 at this 
time. Therefore, the Agency cannot state 


with certainty that the substances 
present or will present an ureasonab!<> 
risk. In this instance, because the 
Agency has issued a section 5(e) order. 
EPA can state that the substances “may 
present" an unreasonable risk of injury 
to health. However, the Agency cannot 
regulate the substances under section 6 
at this time. 

3. As an alternative to the proposed 
significant new use definitions, the 
Agency is considering defining as a 
significant new use the failure to 
establish a program whereby the 
substances are treated as hazardous 
chemical substances under the 
Occupational Safety and Health 
Administration (OSHA) Hazard 
Communication Standards (29 CFR 
1900.1200). In all labels, material safety 
data sheets, and employee training 
programs, the substances would be 
required to be identified as potentially 
causing liver, kidney and lung effects. In 
addition, it would be required that P-84- 
106 be identified as a potential 
teratogen. Employees who may be 
exposed to the substances would be 
required to wear that protective 
equipment described under 

§ 721.1015(a)(2){ii) through (iv) of this 
proposed rule. 

4. The Agency is also considering 
creating an abbreviated review for 
persons who propose to employ 
alternative exposure controls or worker 
protective equipment which may 
provide equivalent protection. Under 
this approach, the significant new uses 
would be defined as the failure to 
establish a program such as that 
described under S 721.1015(a)(2)(i) 
through (iv) of this proposed rule or to 
require the use of exposure controls 
and/or protective equipment which 
provides "equivalent" protection. 
Persons would be required to notify EPA 
of the alternative controls to receive (in 
a specified time period which is shorter 
than 90 days) confirmation from the 
Agency that the protection provided to 
the equipment is "equivalent." If the 
EPA determined that the protection was 
not "equivalent," significant new use 
reporting would be required. 

EPA invites comment on this proposal 
and the alternatives. 

VII. Recordkeeping 

To ensure compliance with this 
proposed rule and to assist enforcement 
efforts. EPA is proposing, under its 
authority in sections 5 and 8(a) of TSCA. 
that in addition to the requirements in 
5 721.17. the following records be 
maintained for five years after the date 
of their creation, by persons who 









11387 


Federal Register / Vol. 50, No. 55 / Thursday, March 21, 1985 / Proposed Rules 


manufacture, import, or process P-84- 
105. P-84-106, and P-84-107: 

(1) Any determination that gloves are 
impervious to the substances. 

(2) Names of persons to be informed 
o! the potential risks posed by exposure 
to P-84-105, P-84-106, and P-84-107. 

( 3 ) Results, including charts or 
mechanical recordings of the monitoring 
of workplace concentrations. 

(4) Fit tests performed to assure 
proper fit of respirators, and names of 
persons for which respirator fit tests are 
pi formed as well as the dates of such 
teats. 

As an alternative, the Agency is 
considering requiring manufacturers und 
processors of the substances who do not 
tricar the SNUR reporting requirement 
to maintain records demonstrating their 
compliance with the SNUR. Therefore, 
manufacturers and processors would 
have the discretion to determine which 
records are needed to show compliance. 
To provide guidance, the Agency would 
pnvide examples of those types of 
records which would adequately 
demonstrate compliance. 

The Agency considered omitting these 
specific recordkeeping requirements, but 
believes compliance monitoring for this 
proposed SNUR would be made more 
difficult without them. 

Although section 5(a)(2) of TSCA docs 
not explicitly provide for recordkeeping 
of the typo in i 721.1015(b)(1) of this 
proposed rule. EPA finds that such 
recordkeeping is necessary to implement 
and enforce effectively the requirements 
of the SNUR. Two TSCA authorities 
support the recordkeeping in this 
proposed rule. First, EPA believes there 
is inherent authority In section 5 of 
TSCA to require the keeping of records 
reasonably necessary to implement the 
mandate of section 5. EPA has already 
exercised this authority in the PMN rule 
rr ordkeeping requirements in 40 CKR 
720.70 and in § 721.17 of the general 
SNUR provisions. Clearly, there is no 
way to determine whether a 
manufacturer or processor is 
undertaking a significant new use of the 
type defined in this proposed rule unless 
thir manufacturer or processor is 
required to keep records of Its activities 
to show that the significant new use has 
nut occurred. EPA would otherwise be 
unable to determine whether a violation 
has occurred, unless the manufacturer or 
processor was observed in violation. 

Second, section 8(a) of TSCA provides 
broad authority for EPA to require 
manfacturars and processors of 
chemical substances to keep records. 
Generally, a section 8(a) recordkeeping 
requirement does not apply to small 
manufacturers and processors, but in 
this case a section 5(e) order is in effect 


for the chcrrticol substances in question. 
Thus, under section 8(a)(3)(A)(ii) of 
TSCA, EPA can require recordkeeping 
by small manufacturers and processors 
as well and is proposing to do so. 

VIII. Exemptions to Reporting 
Requirements 

EPA has codified general exemption 
provisions covering SNUR reporting 
under 5 721.19. On a case-by-case basis 
the Agency may modify these provisions 
in Subpart B. However, in this case, the 
Agency is proposing that { 721.19 apply 
in its entirety. 

EPA issued its final premajmfactufe 
notification rules under 40 CFR Part 720 
published in the Federal Register of May 
13.1983 (48 FR Part 21722) including 
{ 720.36 which contained detailed rules 
for the section 5(h)(3) exemption for 
chemical substances manufactured or 
imported in smail quantities solely for 
research and development. On 
September 13,1983 (48 FR 41132), EPA 
stayed the effectiveness of § 720.38. 
among other provisions of the PMN rule, 
pending further rulemaking to revise the 
provisions. Because 5 720.36 was not in 
effect when EPA codified S 721.19, the 
Agency relied on the general definition 
of "small quantities sole!/for research 
and development" in S 720.3(cc) and 
section 5(h)(3) of TSCA to determine 
whether activities qualify under this 
exemption. Upon promulgiition of a 
revised ( 720.36. EPA intends to amend 
§ 721.19 and 5 721.205 to adopt the 
provisions of the revised S 720.36. 

Section 721.19(g) of the general SNUR 
provisions exempts persons from SNUR 
reporting when they manufacture or 
process the substance solely for export 
and label the substances in accordance 
with section 12(a)(1)(B) of TSCA. While 
EPA is concerned about worker 
exposure during manufacture and 
processing of the substances, EPA lacks 
the authority under section 12(a) of 
TSCA to require reporting of such 
manufacture or processing for a 
significant new use because EPA does 
not yet hove sufficient information to 
make the "will present an unreasonable 
risk" finding necessary to regulate a 
substance manufactured or processed 
solely for export. However, such 
persons would be required to notify EPA 
of such export under section 12(b) of 
TSCA (see $ 721.7 of the general SNUR 
provisions). Such notification will allow 
EPA to monitor manufacture and 
processing activities which are not 
subject to significant new use reporting. 
The term "manufacture solely for 
export" is defined in the PMN rule (40 
CFR 720.3(s)). The term "process solely 
for export" is defined in § 721.3 of the 
general SNUR provisions in a similar 


fashion. Thus the substances would be 
exempt from reporting under this SNUR 
if a person manufactures (the term 
manufacture includes import) or 
processes the substances solely for 
export from the U.S. under the following 
restrictions: (1) There is no use of the 
substances in the U.S.; (2) processing is 
restricted to sites under the control of 
the manufacturer or processor, 
respectively; and (3) distribution in 
commerce i9 limited to purposes of 
export. If a person manufactured or 
processed the substances both for 
export and for use in the U.S.. such 
manufacture and processing would be 
for use in the U.S. 

IX. Applicability of Proposal to Uses 
Occurring Before Promulgation of Final 
Rule 

To establish a significant new use 
rule, the Agency must, among other 
things, determine thut the use is not 
ongoing. In this case, the chemical 
substances in question have just 
undergone premanufacture review. 

When the notice submitter begins 
manufacture of the substances, the 
submitter will send EPA a notice of 
commencement of manufacture and the 
substances will be added to the 
Inventory. The notice submitter is 
prohibited by the section 5(e) order from 
undertaking any of the activities which 
the Agency is proposing be designated 
as significant new uses. Therefore, at 
this time, the Agency has concluded that 
these uses are not ongoing. However. 
EPA recognizes that once the chemical 
substances subject to this SNUR are 
added to the Inventory, they may be 
manufactured, imported, or processed 
by other persons for a significant new 
use as defined in this proposal before 
promulgation of the rule. 

If. after publication of this proposal, 
someone were to undertake the 
designated significant new uses, they 
could argue that the uses are not "new" 
at the time the rule is promulgated, and 
therefore not significant new uses. EPA 
finds that the intent of section 5(a)(1)(B) 
is best served by determining whether a 
use is a significant new use as of the 
proposal date of the SNUR. If uses 
begun during the proposal period were 
not considered to be significant new 
uses, it would be almost impossible for 
the Agency to establish SNUR notice 
requirements, since any person could 
defeat the SNUR by initiating the 
proposed significant new uses before 
the rule becomes final. This is contrary 
to the general intent of section 5(a)(1)(B). 

Thus, if the substances are 
manufactured, imported, or processed 
between proposal and promulgation for 
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a proposed significant new use. the 
Agency will consider such use to be a 
significant new use if it is retained in the 
final rule. EPA recognizes that this 
interpretation may disrupt commercial 
activities of persons who begin 
manufacture, import, or processing of 
the substances for a significant new use 
during the proposal period. However, 
this proposal constitutes notice of that 
potential disruption, and persons who 
commence a proposed significant new 
use do so at their own risk. 

Because the identities of P-84-1Q5, P- 
84-106, and P-84-107 are confidential, 
any person who proposes to 
manufacture or import P-84-105, P-84- 
106, or P-84-107 is unlikely to know that 
the substances are on the Inventory and, 
therefore, is likely to submit a bona fide 
request under either 40 CFR 710.7(e) or 
720.85(b) to determine whether the 
substances are on the Inventory. If EPA 
determines that the person has a bona 
fide intent to manufacture or import the 
substances and that the substances the 
person proposes to manufacture or 
import are P-84-105, P-84-106, and P- 
84-107, EPA will inform the person that 
the substances are subject to this 
proposal. This will give the person 
adequate notice of this proposal, will 
give the person an adequate chance to 
comment, and will help prevent the 
potential disruption. 

X. Test Data and Other Information 

EPA recognizes that under TSCA 
section 5, persons are not required to 
develop any particular test data before 
submitting a notice. Rather, persons are 
required only to submit test data in their 
possession or control and to describe 
any other data known to or reasonably 
ascertainable by them. However, in 
view of the potential health risks that 
may be posed by a significant new use 
of these substances, a more reasoned 
evaluation of the risks posed by all three 
substances would require additional 
data on the potential to cause damage to 
the liver, kidneys, and lungs. In addition, 
data on the potential teratogenicity of P- 
84-106 would be required. These data 
might be generated by a 90*dav 
subchronic inhalation study on each of 
the three substances and a 
teratogenicity study for P-84-106. In 
relation to the potential environmental 
effects of P-84-106 and P-84-107, a more 
reasoned evaluation of these effects 
would require a battery of aquatic tests. 
These tests would include an algal 
bioassay, and a 96-hour LC*» test for 
dophnia and fresh water fish. Should 
acute toxicity be apparent at or below 1 
part per million (ppm), a chronic toxicity 
study would be indicated. These studies 


may not be the only means of 
addressing the potential risks. 

EPA encourages potential SNUR 
notice submitters to test the substances 
for these concerns. SNUR notices 
submitted for significant new uses 
without such test data may increase the 
likelihood that EPA will take action 
under section 5(e). As part of an 
optional prenotice consultation, EPA 
will discuss the test data it believes 
necessary to evaluate a significant new 
use of the substances. 

Test data should be developed 
according to TSCA Good Laboratory 
Practices regulations at 40 CFR Part 792 
published in the Federal Register of 
November 29.1983 (48 FR 53923). EPA 
encourages persons to consult with the 
Agency before selecting a protocol for 
testing the substances. EPA urges SNUR 
notice submitters to provide detailed 
information on human exposure that 
will result from the significant new use. 
In addition. EPA urges persons to submit 
information on potential benefits of the 
substances and information on risks 
posed by the substances compared to 
risks posed by substitutes. 

XI. Economic Analysis 

' The Agency has evaluated the 
potential costs of establishing 
significant new use reporting 
requirements for these substances. This 
evaluation is summarized below. The 
Agency’s complete economic analysis is 
available in the public file. 

After promulgation of the SNUR, the 
Agency believes there are four possible 
courses of action a company could take: 
(1) Process the substances with the 
specified protective equipment (and 
appropriate monitoring) in place, (2) file 
a SNUR notice with information 
showing alternative methods of 
controlling exposures that would 
mitigate EPA's health and 
environmental concerns, (3) file a SNUR 
notice with the results of recommended 
testing already completed or be 
prepared to respond to a section 5(e) 
order pending testing, or (4) not 
manufacture, import, process, or use the 
substances. The costs of the outcomes 
are summarized below. 

Should a company decide to 
manufacture or process P-84-105, P-84- 
106. and P-84-107 under the terms of the 
SNUR. it will not incur the cost of 
submitting a SNUR notice. The cost to 
the company will be the cost of specific 
protective equipment, monitoring, 
recordkeeping, respirator fit tests, and 
imperviousness testing for gloves. 
Because those expenses associated with 
protective equipment monitoring, and 
recordkeeping are recurring expenses, 
costs are presented as present value 


costs over an estimated life of the 
substances. Costs for controlling aq mk 
releases are site specific and are not 
estimated. 

For the purposes of the Agency's 
analysis, it was assumed that each of 
the three chemical substances would be 
produced in totally separate production 
facilities which would not allow a 
worker to be involved with more than 
one of the subject chemical substanu $. 
This approach ignores some process 
economies in the production of the 
substances as well as possible cost 
sharing resulting from maintaining 
records in a central location. The 
Agency believes that by adopting this 
approach, upper bound cost estimates 
will be developed. The following costs 
are calculated for one substance only, to 
calculate the cost of complying with the 
SNUR for all three substances the 
figures should be multiplied by three. 

Each worker will be required to wear 
a respirator (unless the more stringent 
air concentration levels are met). Fit 
tests will be performed to assure proper 
fit of the respirators. Assuming a 10 
percent interest rate, and a ten-year 
economic life for the chemical 
substance, the present value of 
supplying a positive pressure air 
supplied respirator is $2,764 and the 
present value of providing respirator fit 
tests is $510 per worker. 

Each w orker will be required to wear 
gloves (which are determined to be 
impervious to the chemical substance). 
For the purposes of this analysis the 
Agency assumes that workers will be 
exposed to the chemical substance cner 
38 days per year. Assuming daily 
replacement of the gloves, the present 
value of supplying the gloves is $475 per 
worker. Permeation tests, which can he 
used to determine if the gloves are 
impervious to the substance, have 
estimated to coat $500 per test per 
substrate and may cost up to $10,000 if 
different substrates (i.e., different types 
of gloves) and different manufacturing 
conditions (i.e., different solvents) are 
tested. Other required protective 
clothing is assumed to be standard 
equipment for every worker regardless 
of whether or not they work with the 
substance. 

To comply with the terms of this 
proposed SNUR, a person will have to 
monitor for the chemical substance. 
Monitoring by use of ambient air 
infrared analyzer is estimated to have * 
present value of $12,400 over the 10-yetf 
life of the chemical substance. A person 
will also have to inform the workers of 
the hazards presented by the chemical 
substance as well as maintaining certain 
records. Informing the workers by 
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distribution of a material safety data 
sheet with the appropriate warning is 
estimated to be $20. The present value 
of the cost of maintaining recordkeeping 
requirements is estimated to be $1,520. 

EPA will incur only enforcement costs 
once the SNUR has been proposed. 

Under some circumstances, it coutd be 
cost effective for a person to Hie a SNUR 
notice with data which indicate that 
othrr means of controlling exposures 
and releases could be employed. In this 
case, the person incurs the cost of filing 
the SNUR notice and possibly the cost 
of some voluntarily adopted exposure 
and release controls which would 
ordinarily not be used without the 
existence of a SNUR. The cost of filing a 
SNUR notice is estimated to cost $1,400 
to $8,000. The submitter may also incur 
up to a 3.2 percent reduction in profits 
due to delays in manufacture or 
processing, and the cost of any potential 
regulatory follow-up. 

EPA costs following promulgation of 
the SNUR under this outcome would 
include reviewing the SNUR notice 
{$7,100) and possibly modifying the 
terms of the SNUR (S8.700). 

It is possible that a person could file a 
SNUR notice which includes the results 
of the recommended testing. A more 
reasoned evaluation of the risks posed 
by the PMN substances would require 
those data identified under Unit X of 
this preamble. For P-84-105 the required 
data would consist of a subchronic 
inhalation study. For P-84-106 and P- 
84-107 the required data would consist 
of a subchronic inhalation test for each 
substance and, at a minimum, a battery 
of scute studies, one each on algae, fish, 
and daphnla. Each subchronic 
inhalation study is estimated to cost 
$120,000. The aquatic testing is 
estimated to cost from $7,900 to 37.200 
for each substance depending upon the 
need for chronic testing. For P-84-106, 
the testing costs would include those for 
the subchronic inhalation and the acute 
aquatic studies as well as a 
teratogenicity study. The cost for a 
teratogenicity study is estimated to be 
$60,000, In addition to those costs 
associated with the generation of data, 
the person would incur the cost of filing 
a notice ($1,400 to $8,000). any costs 
associated with possible delays 
(possibly a delay in profit of up to one 
year), and the cost of any potential 
regulatory follow-up. The Agency 
believes that the costs associated with 
this option may be expected to be 
prohibitive. 

Some persons could find the cost of 
controlling exposure and releases too 
expensive to justify production or 
processing. Under this outcome, a 
company would not incur any direct 


costs as a result of the SNUR. The 
company and society could lose benefits 
that have been derived from the 
manufacture or processing of the PMN 
substance. However, the fact that the 
original PMN submitter intends to 
manufacture these chemical substances 
with the protective equipment in place 
(and meet the other requirements) 
indicates that the intended use of the 
PMN substances will still return an 
acceptable profit and that other uses 
could similary return an acceptable 
profit while complying with the terms of 
the SNUR. 

The Agency has not attempted to 
quantify the benefits of the proposed 
SNUR. In general, however, benefits will 
accrue if the proposed action leads to 
the identification and control of 
unreasonable risk before significant 
health and environmental effects can 
occur. The proposal and promulgation of 
the SNUR provides the benefits of 
reduced health and environmental 
effects for these chemical substances. 

XII. Confidential Business Information 

Any person who submits comments 
which the person claims as CBI must 
mark the comments as "confidential." 
“trade secret." or other appropriate 
designation. Any comments not claimed 
as confidential at the time of submission 
will be placed in the public file. Any 
comments marked as confidential will 
be treated in accordance with the 
procedures in 40 CFR Part 2. EPA 
requests that any party submitting 
confidential comments prepare and 
submit a sanitized version of the 
comments which EPA can place in the 
public file. 

XIII. ludicial Review 

W hen this proposed rule is 
promulgated, judicial review may be 
available under section 19 of TSCA in 
the United States Court of Appeals for 
the District of Columbia Circuit or for 
the circuit in which the person seeking 
review resides or has its principal place 
of business. To provide all interested 
persons an equal opportunity to file a 
timely petition of judicial review and to 
avoid so called "races to the 
courthouse." EPA intends to promulgate 
this ruie for purposes of judicial review 
two weeks after publishing the final rule 
in the Federal Register. The effective 
date will be calculated from the 
promulgation date. 

XIV. Rulemaking Record 

EPA has established a record for this 
rulemaking [docket control number 
OPTS-50525). The record includes basic 
information considered by the Agency in 
developing this proposed rule. EPA will 


supplement the record with additional 
information as it is received. The record 
now includes the following: 

1. The PMNs for the substances. 

2. The Federal Register notices of 
receipt of the PMNs. 

3. The section 5(e) consent order. 

4. The economic analysis of the 
proposed rule. 

5. The toxicity support document for 
the section 5(e) order. 

6. The economic support document for 
the section 5(e) order. 

The Agency will accept additional 
materials for inclusion in the record at 
any time between this notice and 
designation of the complete record. 

EPA will identify the complete 
rulemaking record by the date of 
promulgation. A public version of this 
record, containing sanitized copies from 
which CBI has been deleted is available 
to the public from 8 a.m. to 4 p.m.. 
Monday through Friday, except legal 
holidays, in the OTS Public Information 
Office, Rm. E-107. 401 M St. SW., 
Washington, D.C. 

XV. Regulatory Assessment 
Requirements 

A. Executive Order 12291 

Under Executive Order 12291. EPA 
must judge whether a regulation is 
"major" and therefore, requires a 
Regulatory Impact Analysis. EPA has 
determined that this proposed rule is not 
a "major'ruie" because it does not have 
an effect on the economy of $100 million 
or more, and will not have a significant 
effect on competition, costs, or prices. 
While there is no precise way to 
calculate the annual cost of this 
proposed rule, for the reasons discussed 
in Unit XI of the preamble, EPA believes 
that the cost will be low. In addition, 
because of the nature of the proposed 
rule and the substances subject to it, 
EPA believes that there will be few 
significant new use notices submitted. 
Further, while the expense of a notice, 
the suggested testing, and the 
uncertainty of possible EPA regulation 
may discourage certain innovation, that 
impact may be limited because such 
factors are unlikely to discourage 
innovation of high potential value. 
Finally this SNUR may encourage 
innovation in safe chemical substances 
or highly beneficial uses. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 

B . Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 5 
U.S.C. 605(b), EPA certifies that this 
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proposed rule will not. if promulgated, 
have a significant economic impact of a 
substantial number of small business. 
The Agency cannot determine whether 
parties affected by this proposed rule 
are likely to be small businesses. 
However. EPA believes that few 
manufacturers, importers, or processors 
will submit SNUR notices. Therefore, 
although the cpsts of preparing a notice 
under this rule might be significant for 
some small businesses, the number of 
such business affected is not expected 
to be substantial. 

C. Paperwork Reduction Act 

OMB has approved the information 
collection requirements contained in the 
proposed rule under the provisions of 
the Paperwork reduction Act of 1980. 44 
U.S.C. 3501 et seq . and has assigned 
OMB control number 2070-0012. 
Comments on these requirements should 
Ihj submitted to the Office of 
Information and Regulator)' Affairs of 
OMB. marked Attention; Desk Officer 
for EPA. The final rule puckuge will 
respond to any OMB or public 
commments on the information 
collection requirements. 

List of Subjects in 40 CKK Part 721 

Environmental protection* Chemicals. 
Hazardous substances. Recordkeeping 
and reporting requirements. Significant 
new uses. 

Dated: March 7.1985. 

John A. Moore. 

Assistant Administrator for Ptrslirfdt* and 
Toxic Substances* 

PART 721—| AMENDEOI 

Therefore, it is proposed that Part 721 
of Chapter 1 of Title 40 be amended by 
adding 9 721.1015 to read ns follows: 

$ 721.1015 Substituted tetrafluoro alkeoe 
and disubstituted tetrafluoro alkane. 

(a) Chemical substances and 
significant new uses subn et to • 
reporting. (1) The following chemical 
substances referred to by their PMN 
numbers and generic chemical names 
are subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section: P-84-105, substituted tetrafluoro 
alkene; P-84-106 and P-84-107. 
disubstituted tetrafiuoro alkane. 

(2) The significant new uses are: 

(i) Manufacturing, processing, or use 
under conditions whereby workplace 
Time Weighted Average (TWA) 
airborne concentrations exceed 1 part 
per million (ppm) for P-84-106 or 10 ppm 
for P-84-105 or P-84-107. 

(ii) Manufacturing, processing, or use 


without requiring persons who may be 
exposed to any of the substances to use 
the following under conditions where 
workplace TWA airborne concentration 
of P-84-106 exceed 0.05 ppm (or any 
airborne concentration exceeds ID ppm 
even instantaneously) or workplace 
TWA airborne concentrations of P-84- 
105 or P-84-107 exceed 1.0 ppm; a 
National Institute for Occupational 
Safety and Health NIOSH-approved 
category 19c ulr~*upplied. positive 
pressure respirator, excluding single¬ 
use. disposable and air purifying 
respirators, in accordance with 30 CFR 
11.110 Subpart |, used according to 
Occupational Safety and Health 
Administration and Mine Safety and 
Health Administration regulations at 29 
CFR 1910.134 and 30 CFR Part 11, 
respectively. 

(iil) Manufacturing, processing, or use 
without monitoring airborne 
concentrations of the substances in a 
manner consistent with approaches 
described in the NOISH Sampling 
Strategy Manual (National Technical 
Information Service No. PB 274 792). 

(iv) Manufacturing, processing, or use 
under conditions where persons who 
may be dcrmally exposed to any of the 
substances fail to wean 

(A) Cloves which are determined by 
the manufacturer, processor, or user to 
be impervious to the substunces under 
the conditions of exposure, including the 
duration of exposure. This 
determination shall be made by testing 
the gloves under the conditions of 
exposure or by evuluAting the 
specifications provided by the 
manufacturer of the gloves. Testing or 
evaluation of specifications must 
include consideration of permeability, 
penetration, and potential chemical and 
mechanical degradation by the 
substances and associated chemical 
substances. 

(B) Clothing which covers any other 
exposed areas of the arm. leg*, and 
torso. 

(v) Manufacturing, processing, or use 
without informing all persons who may 
be exposed to P-84-105 and P-84-107, 
either in writing, or by presenting the 
information as part of a training 
progrum in a safety meeting at which 
attendance is recorded, by means of the 
following statement: "Avoid all contact. 
Harmful if breathed or absorbed 
throuugh the skin. Chemicals similar in 
structure to (insert appropriate trade 
namej hnvffbeen found to cause adverse 
changes in the kidneys, liver, and lungs 
of laboratory animals. (Insert 
appropriate trade name) is a moderate 
skin and eye Irritant. The required use of 


a respirator. Impervious gloves, and 
other clothing will help to protect you." 

(vi) Manufacturing, processing, or use 
without informing all persons who may 
be exposed to P-84-106, either in 
writing, or by presenting the information 
as part of a training program in a safety 
meeting at which attendance is 
recorded, by means of the following 
statement: “Avoid all contact. Harmful if 
breathed or absorbed through the skin 
Chemicals similar in structure to (insert 
appropriate trade namej have been 
found to cause adverse changes in the 
kidneys, liver, and lungs of laboratory 
animals, as well as birth defects in thrrir 
offspring. (Insert appropriate trade 
name] is a severe skin and eye irritant 
The required use of a respirator, 
impervious gloves, and other clothing 
will help to protect you.* 4 

(vii) Manufacturing, processing, or use 
under conditions whereby releases of P- 
64-100 or P-84-107 to navigable waters 
could reasonably be expected to occur 
under normal operating conditions. 

(b) Specific Requirements. The 
provisions of Subpart A of this part 
apply to this section except as modifit <1 
by this paragraph. 

(1) Recordkeeping . In addition to the 
requirements of } 721.17. manufacturer-, 
and processors of the chemical 
substances identified in paragraph (a)(1) 
of this section must maintain the 
following records for five years from 
their creation; 

(1) Any determination that gloves are 
impervious to the substances in 
accordance with paragraph (a)(2)(tv)( Aj 
of this section. 

(ii) Names of persons who are 
informed in accordance with paragraphs 
(h)(2)(v) and (vi) of this section. 

(iii) Results including charts or 
mechanical recordings of the monitoring 
of workplace concentrations in 
accordance with paragraph (a)(2)(iii) of 
section. 

(iv) Fit tests performed to assure 
proper fit of respirators in accordance 
with (a)(2)(ii) of this section, and name* 
of persons for which respirator fit tests 
are performed as well as the dates of 
such tests. 

(2) (Reserved) 

(Approved by the Office of Munugtroent srnt 
Budget under control number 2070-0012) 

(Sec. 5. a Pub. L 94-469. 90 Slat. 2012 (IS 
U.S.C 2604, 2607]) 

|EH Doc. 85-6706 Filed 3-2885; 645 oai) 

0ILUMO COOE »MO-SO-M 











Federal Register / Vol. 50. No. 55 / Thursday. March 21. 1985 / Proposed Rules 


11391 


40 CFR Part 721 
jOPTS-50528; FRL-2800-61 

Methylphenol, Bis (Substituted Alkyl); 
Proposed Determination of Significant 
New Uses 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: EPA is proposing a significant 
new use rule (SNUR) under section 
5(a)(2) of the Toxic Substances Control 
Act (TSCA) for a chemical substance 
which was the subject of 
premanufacture notice (PMN) P-64-417 
and a TSCA section 5(e) consent order 
issued by EPA. The Agency is 
concerned that the substance may 
present an unreasonable risk to human 
health If the significant new uses occur. 
date; Written comments should be 
submitted by May 20,1965. 
address: Since some comments are 
expected to contain confidential 
business information, all comments 
should be sent in triplicate to: Document 
Control Officer (TS-793). Office of Toxic 
Substances, Environmental Protection 
Agency. Rm. E-409, 401 M St. f SW., 
Washington. D.C. 20460. 

Comments should include the docket 
control number OPTS-50528. Non- 
confidential versions of comments 
received on this proposal will be 
available for reviewing and copying 
from 8:00 a.m. to 4:00 p.m.. Monday 
through Friday, excluding legal holidays, 
in Rm. E-107 at the address given above. 
For further information regarding the 
submission of comments containing 
confidential business information, see 
Unit XIV of the preamble. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein. Director. TSCA 
Assistance Office (TS-799). Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-543. 401 M St., 
SW., Washington. D.C 20460. Toll Free: 

Ih >0-424-9085), In Washington, D.C 
(544-1404), Outside the USA: (Operator- 
202-554-1404). 

SUPPLEMENTARY INFORMATION: OMB 

control number 2070-0012. 

!. Authority 

Section 5(a)(2) of TSCA authorizes 
EPA to determine that a use of a 
chemical substance is a "significant new 
use.” EPA must make this determination 
b> rule, after considering all relevant 
factors* including those listed in section 
5(a)(2). Once a use is determined to be a 
significant new use. persons must, under 
section 5(a)(1)(B). submit a notice to 
EPA at least 90 days before they 
manufacture, import, or process the 


substance for that use. Such a notice is 
subject to the same requirements and 
procedures as a PMN submitted under 
section 5(a)(1)(A) of TSCA which are 
interpreted at 40 CFR Part 720 published 
in the Federal Register of May 13.1983 
(48 FR 21722). In particular, these 
include the information submission 
requirements of section 5 (b) and (d)(1), 
certain exemptions authorized by 
section 5(h), and the regulatory 
authorities of section 5 (e) and (f). If EPA 
does not take regulatory action under 
section 5, 6. or 7 to control activities on 
which It has received a SNUR notice, 
section 5(g) requires the Agency to 
explain in the Federal Register its 
reasons for not taking action. 

Substances covered by proposed or 
final SNURs are subject to the export 
reporting requirements of TSCA section 
12(b). EPA regulations interpreting 
section 12(b) requirements appear at 40 
CFR Part 707. Substances subject to 
final SNURs are subject to TSCA 
section 13 import certification 
requirements at 19 CFR 12.118 through 
12.127 and 127.28 published in the 
Federal Register of August 1,1983 (48 FR 
34734). The EPA policy in support of 
these requirements appears at 40 CFR 
Part 707 published in the Federal 
Register of December 13,1983 (48 FR 
55462). 

II. Applicability of General Provisions 

EPA promulgated general provisions 
applicable to SNURs under 40 CFR Part 
721. Subpart A published in the Federal 
Register of September 5.1984 (49 FR 
35011). EPA is proposing that these 
general provisions apply to this SNUR 
without change except as discussed in 
this preamble. Interested persons should 
refer to that document for a detailed 
discussion of the general provisions. 

III. Summary of this Proposed Rule 

The chemical substance subject to this 
proposed rule is identified generically as 
methylphenol. bis (substituted alkyl). It 
was the subject of PMN P-84-417. EPA 
is proposing to designate the following 
as significant new uses of the substance: 
(1) Use other than as an antioxidant/ 
stabilizer for polymers. (2) 
Manufacturing or importing an aggregate 
volume greater than that permitted 
under the terms of the section 5(e) 
consent order issued for PMN P-84-417. 
(3) Manufacturing, processing, or using 
without establishing a program whereby 
any person who may be dermally 
exposed to the substance must wear 
gloves which have been determined to 
be impervious to the substance under 
the conditions of exposure, including the 
duration of exposure. (4) Manufacturing, 
processing, or using without informing 


potentially exposed individuals of the 
possible hazards associated with the 
substance. Such notification may be 
made a part of a training program at 
which attendance is recorded or by 
means of written statement. Either 
method of notification must include the 
statement as provided under 
i 721.440(a)(2)(iv) of this proposed rule. 

(5) Manufacturing, processing or using 
for distribution in commerce without 
affixing to each container of the 
substance, a label which includes the 
warning statement provided under 

i 721.440(a)(2)(iv) of this proposed rule. 

(6) Manufacturing, processing, or using 
for distribution in commerce without the 
provision of a material safety data sheet 
(MSDS). The MSDS shall include, at a 
minimum, the language specified in 

§ 721.440(a)(2)(iv) of this proposed rule 
and specify the requirement for 
protective equipment in 
$ 721.440(a)(2)(iii). 

IV. Background 

On February 15,1984. EPA received a 
PMN which the Agency designated as 
P-84-417. EPA announced receipt of the 
PMN in the Federal Register of March 1, 
1984 (49 FR 7654). The notice submitter 
stated that the substance will be used as 
an antioxidant/stabilizer for polymers. 

The notice submitter claimed the 
specific chemical identity and the 
estimated production volume as 
confidential business information CBL 
Under section 14(a)(4) of TSCA. the 
Agency may disclose CBI relevant in 
any proceeding. “(D)isclosure in such a 
proceeding shall be made in such 
manner as to preserve confidentiality to 
the extent practicable without impairing 
the proceeding." EPA is not convinced 
that this rulemaking will be so impaired 
by these claims as to justify disclosure 
of CBL Therefore, EPA has decided not 
to disclose any of the CBI at this time. 
The Agency specifically requests 
comment on this approach for this 
SNUR rulemaking. 

For purposes of clarity, this substance 
will be referred to by its generic name 
and PMN number. 

Based upon its molecular weight, 
lipophilic!ty. and steric hinderance. P- 
84-417 is expected to be absorbed easily 
from the gastrointestinal tract and to a 
lesser extent through the skin. 

Analogues of P-84-417 have been found 
to produce toxic effects in the liver, 
respiratory system, and kidneys 
following chronic exposure. In a two- 
year bioassay, an analogue produced 
hepatocytomegaly, hepatocellular 
degeneration, hepatic necrosis, and 
hepatic peliosis in male mice. In the 
same study, an increased incidence of 










11392 


Federal Register / Vol. 50. No. 55 / Thursday. March 21. 1985 / Proposed Rules 


focal alveolar historytosis was noted in 
female rats at the lowest dose 
administered. In a chronic feeding study 
with a second analogue, there was a 
marked increase in multinucleatcd giant 
hepatocytes in male mice at the lowest 
dose tested. No systemic effects were 
observed in female mice or mole and 
female rats. A two-year rat feeding 
study, conducted with a third analogue, 
produced renal tubular dilation. Because 
divulging the specific analogues utilized 
by the Agency in developing its analysis 
might compromise the confidential 
identity of P-84-417, the Agency has 
elected not to disclose the specific 
chemical identity of any analogue. 

Bused upon the available data, the 
Agency believes that P-84-417 may 
cause liver, respiratory system and 
kidney effects. 

During review of the PMN. the Agency 
concluded that the uncontrolled 
manufacture, processing, distribution in 
commerce, and use of the substance 
may present an unreasonable risk of 
injury to human health. Therefore, F.PA 
regulated the substance under section 
5(e) of TSCA pending the development 
of information sufficient to make a 
reasoned evaluation of the health 
effects. 

EPA concluded that use of appropriate 
protective equipment will protect 
persons exposed to the substance from 
any unreasonable risk. The Agency 
negotiated a section 5(e) consent order 
with the notice submitter which requires 
that the company manufacture, import, 
and process the substances solely for 
use as an antioxidant/stabilizer for 
polymers. The aggregate volume from 
both manufacturing and importing is 
limited to a specified volume. During 
manufacturing and processing, or during 
response to emergencies or spills, the 
company is required to assure that 
persons who may be dennaUy exposed 
use gloves which have been determined 
to be impervious to P-84-417. In 
addition, the company is required to 
provide for product labeling, a MSDS to 
accompany P-84-117 in commerce, and 
notification of potentially exposed 
persons through the use of a specified 
warning statement. These requirements 
will remain in place until data are 
available to more accurately determine 
the risks associated with the substance. 
The order became effective August 13, 
1984. 

By issuing a section 5(e) consent order 
which allows controlled commercial 
production and distribution of the 
substance, EPA has taken a regulatory 
approach which is appreciably less 
burdensome than an order prohibiting 
manufacture of the substance until 


additional data are submitted. At the 
same time, such an approach protects 
human health by requiring 
precautionary controls pending the 
development of the data needed for a 
more fully reasoned evaluation of the 
risks associated with the substance. 

Section 5(c) orders apply only to the 
notice submitter. When the notice 
submitter commences commercial 
manufacture of the substance and 
submits a notice of commencement of 
manufacture or import to EPA, the 
Agency will add the substance to the 
TSCA Chemical Substance Inventory. 
When a substance is listed on the 
Inventory, other persons may 
manufacture or process the substance 
without controls. Therefore, EPA is 
proposing to designate any use other 
than as an antioxidant/stabilizer for 
polymers and use as an antioxidant/ 
stabilizer for polymers of the substance 
without specified controls, as significant 
new uses so that the Agency can review 
these uses before they occur. 

Through a SNUR, the Agency would 
ensure that all manufacturers, importers, 
and processors are subject to similar 
reporting requirements. In addition, a * 
SNUR would afford EPA the opportunity 
to review exposure and toxicity 
information on the substance; if 
necessary, action can then be taken to 
ensure that persons will not be exposed 
to levels of P-84-417 that are potentially 
hazardous. 

V. Determination of Proposed 
Significant New Use 

To determine what would constitute 
significant new uses of this chemical 
substance. EPA considered relevant 
information about the toxicity of the 
substances and potential exposures 
associated with possible uses (such as 
uses other than those allowed under the 
section 5(e) consent order), and the four 
factors listed in section 5(a)(2) of TSCA. 
In particular, EPA considered the extent 
to which potential uses might change the 
magnitude and duration of exposure of 
humans to P-84-417. Based on these 
considerations. EPA proposes to define 
the significant new uses of P-84-417 as 
set forth in Unit III of this preamble. 

EPA has already determined in the 
section 5(e) order that unrestricted 
manufacture, processing, and 
distribution in commerce of the 
substance may present an unreasonable 
risk. While such a finding is not 
necessary to promulgate a SNUR, it 
strongly supports a determination that 
the uses of the substance would be 
significant. 


VI. Alternatives 

EPA considered regulatory 
alternatives to a SNUR to ensure 
protection of human health. 

1. One alternative would be to 
promulgate a section 8(a) reporting rule 
for the substance. Under such a rule, 
EPA could require any person to report 
to EPA before manufacturing, importing, 
or processing the substance for the 
significant new uses. Because the 
substance is subject to a section 5(e) 
consent order, the small business 
exemption of section 8(a) would not 
apply. However, the use of section 8(a) 
rather than section 5(a) SNUR authority 
has drawbacks in this particular 
instance. If EPA received a report under 
section 8(a) indicating that a person 
intended to manufacture, import, or 
process the substance for one or more of 
the significant new uses, the Agency 
could not take immediate action undrr 
section 5(e), as it can under a SNUR. 
and therefore would not be able to 
regulate the substance pending 
development of information. Rather, in a 
situation such as this. EPA would have 
to consider regulating the substance 
under TSCA section 6 which would 
require a separate rulemaking action 
Moreover, in view of the current lack of 
health effects data on P-84-417. EPA 
first would likely have to obtain test 
data on the substance under section 4 of 
TSCA to support an action under section 
6. This approach could allow 
unnecessary risks to human health 
during the time needed for data 
development. In addition, the original 
notice submitter would be at a 
competitive disadvantage because the 
section 5(e) consent order applies only 
to that company. It is not the intent of 
EPA in the PMN process to create unfair 
marketplace disruptions. 

2. The Agency also has the authority 
to regulate substances under section 6 of 
TSCA. However, the Agency may 
regulate under section 6 only if there is a 
reasonable basis to conclude that the 
manufacture, processing, distribution in 
commerce, use, or disposal of a 
chemical substance or mixture "presents 
or will present" an unreasonable risk of 
injury to health. There is insufficient 
information to perform a reasoned 
evaluation of the health effects of P-84- 
417 at this time. Therefore, the Agency 
cannot state with certainty that the 
substance presents or will present an 
unreasonable risk. In this instance, 
because the Agency has issued a section 
5(e) order, EPA can state that the 
substance "may present" an 
unreasonable risk of injury to health. 
However, the Agency cannot regulate 
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lh*» substance under section 0 at this 

lime. 

3. As an alternative to the proposed 
t^nificant new use definitions, the 
Agency is considering defining as a 
significant new use the failure to 
establish a program whereby the 
substance is treated us u hazardous 
chemical substance under the 
Occupational Safety and Health 
Administration (OSHA) Hazard 
Communication Standards (29 CFR 
1H00.1200). On all labels, MSDSs. and 
employee training programs, the 
substance would be required to be 
identified as potentially causing liver, 
kidney, and respiratory effects. 
Employees who may be dermallv 
exposed to the substance would be 
required to wear gloves which have 
been determined to be imperv ious to the 
substance. 

4. The Agency is also considering 
creating an abbreviated review for 
persona w ho propose to employ 
alternative exposure controls or worker 
protection equipment which may 
provide equivalent protection. Under 
this approach, the significant new uses 
would be defined as the failure to 
establish a program whereby persons 
who may be dermally exposed to the 
substance are required to wear gloves 
which are determined to be Impervious 
to the subtam.c or to require the use of 

e xposure controls and/or protective 
equipment which provides "equivalent" 
protection. Persons would be required to 
notify EPA before commencing a 
*i£nificant new use of the alternative 
c ontrols to receive (in a specified time 
period which is shorter than 90 days) 
confirmation from the Agency that the 
protection provided by the equipment is 
equivalent." If EPA determined that the 
protection was not "equivalent," 
^i«nificant new use reporting would be 
required. 

F.PA invites comment on this proposal 
and the alternatives. 

Ml. Recordkeeping 

To ensure compliance with this 
proposed rule and to assist enforcement 
e fforts, EPA is proposing, under its 
authority in sections 5 and B(n) of TSCA, 
that in addition to the requirements in 
5 721.17. the following records be 
maintained for five years after the date 
of their creation, by persons who 
manufacture, import, or process P-64- 
417: 

1. Any determination that gloves are 
impervious to P-84—117. 

2. Names of persons who have been 
informed in accordance with paragraph 
l«)(2)(iv) of this proposed rule. 

3. Oates of shipments of containers 
'vhich have been labeled in accordance 


with paragraph (a)(2)(v) of this proposed 
rule. 

4. Any trade names used for P-64-417 
and the accompanying dates of use. 

5. Documentation of quantities of F- 
64-417 which are manufactured or 
imported, with the accompanying dates. 

As an alternative, the Agency is 
considering requiring manufacturers and 
processors of the substance who do not 
trigger the SNUR reporting requirement 
to maintain records demonstrating their 
compliance with the SNUR. Therefore, 
manufacturers and processors would 
have the discretion to determine which 
records are needed to show compliance. 
To provide guidance, the Agency would 
provide examples of those types of 
records which would adequately 
demonstrate compliance. 

Recordkeeping requirements are 
expected to encourage compliance w ith 
this proposed rule when promulgated 
and to support EPA’s enforcement 
efforts. The Agency considered omitting 
these specific recordkeeping 
requirements, but believes compliance 
monitoring for this proposed SNUR 
would be made more difficult without 
them. 

Although section 5(a)(2) of TSCA does 
not explicitly provide for recordkeeping 
of the type in paragraph (b)(2) of this 
proposed rule. EPA finds that such 
recordkeeping is necessary to implement 
and enforce effectively the requirements 
of the SNUR. Two TSCA authorities 
support the recordkeeping in this 
proposed rule. First, EPA believes there 
is inherent authority in section 5 of 
TSCA to require the keeping of records 
reasonably necessary to implement the 
mandate of section 5. EPA has already 
exercised this authority in the PMN rule 
recordkeeping requirements in 40 CFR 
720.70 and in { 721.17 of the general 
SNttR provisions. Clearly, there is no 
way to determine whether a 
manufacturer, importer, or processor is 
undertaking a significant new use of the 
type defined in this proposed rule unless 
the manufacturer, importer, or processor 
is required to keep records of its 
activities to show that the significant 
new use has not occurred. EPA would 
otherwise be unable to determine 
whether a violation has occurred, unless 
the manufacturer, importer, or processor 
was observed in violation. 

Second, section 8(a) of TSCA provides 
broad authority for EPA to require 
manufacturers, importers, and 
processors of chemical substances to 
keep records. Generally, a section 6(a) 
recordkeeping requirement does not 
apply to small manufacturers, importers, 
and processors, but in this case a 
section 5(e) order is in effect for the 
chemical substance in question. Thus. 


under section 8(a)(3)(A)(ii] of TSCA. 

EPA can require recordkeeping by small 
manufacturers, importers, and 
processors as well and is proposing to 
do so. 

EPA invites comments on these 
proposed recordkeeping requirements. 

VIII. Exemptions to Reporting 
Requirements 

EPA has codified general exemption 
provisions covering SNUR reporting 
under 5 721.19. On a case-by-case basis 
the Agency may modify these provisions 
in Subpart B. However, in this case, the 
Agency is proposing that ( 721.19 apply 
in its entirety. 

EPA issued its final premanufacture 
notification rules under 40 CFR Part 720 
published in the Federal Register of May 
13,1963 (48 FR 21722) including 5 720.38 
which contained detailed rules for the 
section 5(h)(3) exemption for chemical 
substances manufactured or imported in 
small quantities solely for research and 
development. On September 13, 1983 (48 
FR 41132), EPA stayed the effectiveness 
of S 720.36, among other provisions of 
the PMN rule, pending further 
rulemaking to revise the provisions. 
Because J 720.36 was not in effect when 
F.PA codified 5 721.19. the Agency relied 
on the general definition of "small 
quantities solely for research and 
development" in i 720.3(cc) and section 
5(h)(3) of TSCA to determine whether 
activities qualify under this exemption. 
Upon promulgation of a revised $ 720.38, 
EPA intends to amend $ 721.19 to adopt 
the provisions of the revised { 720.38. 

Section 721.19(g) of the general SNUR 
provisions exempts persons from SNUR 
reporting when they manufacture or 
process the substance solely for export 
and label the substance in accordance 
with section 12(a)(1)(B) of TSCA. While 
EPA is concerned about worker 
exposure during manufacture and 
processing of the substance. EPA lacks 
the authority under section 12(a) of 
TSCA to require reporting of such 
manufacture or processing for a 
significant new use because EPA does 
not yet have sufficient information to 
make the "will present an unreasonable 
risk" finding necessary to regulate a 
substance manufactured or processes 
solely for export. However, such 
persons would be required to notify EPA 
of such export under section 12(b) of 
TSCA (sec 5 721.7 of the general SNUR 
provisions). Such notification will allow 
EPA to monitor manufacture and 
processing activities which are not 
subject to significant new use reporting. 
The term "manufacture solely for 
export" is defined in the PMN rule (40 
CFR 720.3(s)). The term "process solely 
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for export" is defined in § 721.3 of the 
general SNUR provisions in a similar 
fashion. Thus the substance would be 
exempt from reporting undeT this SNUR 
if a person manufactures (the term 
manufacture includes import) or 
processes the substance solely for 
export from the U.S. under the following 
restrictions: (1) There is no use of the 
substance in the U.S.; (2) processing is 
restricted to sites under the control of 
the manufacture of processor, 
respectively: and (3) distribution in 
commerce is limited to purposes of 
export. If a person manufactured or 
processed the substance both for export 
and for use in the U.S.. such 
manufacture and processing would be 
for use in the U.S. 

IX. Applicability of Proposal to Uses 
Occurring Before Promulgation of Final 
Rule 

To establish a significant new use 
rule, the Agency must, among other 
things, determine that the use is not 
ongoing. In this case, the chemical 
substance in question has just 
undergone premanufacture review. 
When the notice submitter began 
manufacture of the substance, the 
submitter sent EPA a notice of 
commencement of manufacture, and the 
substance was added to the Inventory. 
The notice submitted is prohibited by 
the section 5(e) order from undertaking 
uny of the activities which the Agency is 
proposing be designated as significant 
new uses* Therefore, at this time, the 
Agency has concluded that these uses 
are not ongoing. However. EPA 
recognizes that once the chemical 
substance subject to this SNUR is added 
to the Inventory', it may be 
manufactured, imported, or processed 
by other persons for a significant new 
use as defined in this proposal before 
promulgation of the rule. 

If. after publication of this proposal, 
someone were to undertake the 
designated significant new uses, they 
could argue that the uses are not "new" 
at the time the rule is promulgated, and 
therefore not significant new uses. EPA 
finds that the intent of section 5(a)(1)(B) 
is best served by determining whether a 
use is a significant new use as of the 

roposal date of the SNUR. If uses 

egun during the proposal period were 
not considered to be significant new 
uses, it would be almost impossible for 
the Agency to establish SNUR notice 
requirements, since any person could 
defeat the SNUR by initiating the 
proposed significant new uses before 
rule becomes final. This is contrary to 
the general intent of section 5(a)(1)(B). 

Thus, if the substance is 
manufactured, imported, or processed 


between proposal and promulgation for 
a proposed significant new use. the 
Agency will consider such use to be a 
significant new use if it is retained in the 
final rule. EPA recognizes that this 
interpretation may disrupt commercial 
activities of persons who begin 
manufacture. Import, processing, or use 
of the sustance for a significant new use 
during the proposal period. However, 
this proposal constitutes notice of that 
potential disruption, and persons who 
commence a proposed significant new 
use do so at their own risk. 

Because the identity of P-84—117 is 
confidential, any person who proposes 
to manufacture or import P-84-417 is 
unlikely to know that the substance is 
on the Inventory and. therefore, is likely 
to submit a bona fide request under 
either 40 CFR 710.7(e) or 720.85(b) to 
determine whether the substance is on 
the Inventory. If EPA determines that 
the person has a bona fide intent to 
manufacture or import the substance 
and that the substance the person 
proposes to manufacture or import is P- 
84-117. EPA will inform the person that 
the substance is subject to this proposal. 
This will give the person adequate 
notice of this proposal, will give the 
'person an adequate chance to comment, 
and will help prevent the potential 
disruption. 

X. Determining When Production 
Volume Is Subject to This Rule 

EPA has codified procedures at 
8 721.6 under which any person who 
intends to manufacture, import, or 
. process a chemical substance within the 
generic chemical name identified in this 
rule would be able to ask EPA whether 
or not their chemical substance is 
subject to this SNUR. The process for 
doing so is very similar to the process 
required for manufacturers and 
importers to show a bona fide intent to 
manufacture or import under 40 CFR 
710.7(g)(2) of the Inventory Reporting 
Rules and 40 CFR 720.25(b)(2) of the 
Premanufacture Notification Rules as 
published in the Federal Register of May 
13.1983 (48 FR 21722). The Agency does 
not intend ot modify these procedures 
for this proposal. 

EPA is proposing a significant new 
use (an aggregate production volume) 
which is confidential because to divulge 
this information might place the PMN 
submitter at a competitive disadvantage. 
The Agency is also proposing that the 
significant new use would remain 
confidential in the final rule. For the 
same reasons that F.PA believes it is 
appropriate to keep specific chemical 
identity confidential. EPA believes it i 9 
appropriate to keep the specific 
production volume confidential to 


protect the interests of the original 
notice submitter. EPA specifically 
requests comments on this issue. 

Therefore. EPA is proposing to revtMl 
the specific production volume in thi« 
significant new use described in 
paragraph (a)(2)(ii)'of this proposed rule 
only to a manufacturer or Importer who 
has shown a bona fide intent to 
manufacture, import, or process the 
substance under the procedure in 5 721 ft 
of the general SNUR provisions. Thus, if 
the manufacturer or importer is told th.il 
the substunce in question is on the 
Inventory and subject to this SNUR, the 
person will also be told the production 
volume in the significant new use 
described in paragraph (a)(2)(ii). This 
will enable the manufacturer or importer 
to determine whether a SNUR notice 
will be necessary. 

As an alternative to this approach. 
EPA considered requiring a 
manufacturer or importer to show not 
only a bona fide intent to manufacture 
or import the substance, but also to 
show the specific production volume the 
person intends for the sustance. EPA 
would then tell the manufacturer or 
importer whether that volume would l>«* 
a significant new use under the SNUR. 
EPA has not adopted this approach for 
the proposal because the Agency 
believes it would involve a greater 
burden on manufacturers or importers 
potentially subject to the SNUR and 
would provide little additional 
confidentiality protection. 

XL Test Data und Other Information 

EPA recognizes that under TSCA 
section 5. persons are not required to 
develop any particular test data before 
submitting a notice. Rather, persons arc 
required only to submit test data in their 
possession or control and to describe 
any other data known to or reasonably 
ascertainoble by them. However, in 
view of the potential health risks that 
may be posed by a significant new use 
of this substance, a more resoned 
evaluation of the risks posed by this 
substance would require additional duta 
on potential liver, respiratory, and 
kidney effects. These data might be 
generated by a 28-day subchronic 
dermal study. This study may not be the 
only means of addressing the potential 
risks. 

EPA encourages potential SNUR 
notice submitters to test the substance 
for these concerns. SNUR notices 
submitted for significant new uses 
without such test data may increase the 
likelihood that EPA will take action 
under section 5(c). The Agency, in this 
instance, would encourage persons to 
contact EPA prior to the initiation of any 
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testing so to ascertain whether or not 
test data may have already been 
submitted, As part of an optional 
pr* notice consultation. EPA will discuss 
the lest data it believes necessary to 
evaluate a significant new use of the 
substance. 

Test data should be developed 
wording to TSCA goods laboratory 
practices regulations at 40 CFR Part 792 
published in the Federal Register of 
November 29. 19B3 (49 FR 53923). F.PA 
encourages persons to consult with the 
A^ncy before selecting a protocol for 
testing the substance. EPA urges SNUR 
notice submitters to provide detailed 
information on human exposure that 
will result from the significant new use. 

In addition. EPA urges persons to submit 
information on potential benefits of the 
substance and information on risks 
posed by the substance compared to 
risU posed by substitutes. 

Ml Economic Analysis 

The Agency has evaluated the 
potential costs of establishing 
significant new use reporting 
requirements for this substance. This 
evaluation is summarized below. The 
Abney's complete economic analysis is 
•nailable in the public file. 

The only direct costs that will 
definitely occur as a result of the 
promulgation of his SNUR will be F.PA s 
costs of issuing and enforcing the SNUR. 
It is estimated that the Agency cost of 
issuing a SNUR is from $10,504 to 
$ 17 . 628 , while enforcement costs are 
also incurred, wc cannot quantify them 
at this time. 

Subsequent to promulgation of the 
SNUR. the Agency believes that there 
are three possible outcomes for Firms 
that would manufacture, import, or 
process the substance: (1) Manufacture. 
inijKirt. or process the substance under 
th»* terms of this SNUR; (2) manufacture, 
import, or process the substance under 
circ umstances requiring the submission 
of u SNUR notice; or, (3) not 
manufacture or process the substance 
because of the restriction imposed by 
the SNUR. The costs of these outcomes 
are summarized below. 

If a company decides to manufacture, 
import, or process P-64—117 under the 
terms of the SNUR it will not incur the 
cost of submitting a SNUR notice. The 
only cost to the company will be the 
cost of specific protective equipment, 
recordkeeping, labeling, and 
imperviousness determinations. 
Protective equipment and recordkeeping 
costs, due to their recurring nature, are 
presented as present value costs over an 
estimated 10-year life of the chemical. 

Each worker will be required to wear 
gloves (which are determined to be 


impervious to the chemical substance). 
For the purposes of this analysis the 
Agency assumed that a maximum of 20 
workers will be exposed to the chemical 
substance 8 hours per day over 50 days 
of production per year. Assuming daily 
replacement of the gloves, the present 
vulue of supplying the gloves, is $758 per 
worker (which, annualized is $124 per 
worker). For 20 workers, the total 
annualized cost of supplying gloves is 
about $2,470. Permeation tests, which 
can lie used to determine if the gloves 
are impervious to the substance, have 
been estimated to cost $500 per 
chemical per test per substrate 
(annualized cost of $80). and may cost 
up to $7,000 to $10,000 if different 
substrates (i.e.. different compositions of 
gloves) are tested (annualized cost of 
St.630). 

Other required protective clothing is 
assumed to be standard equipment for 
every worker regardless of whether or 
not they work with the substance. A 
person will also have to inform the 
workers of the hazards presented by the 
chemical substance with an MSDS with 
the appropriate warning (able, as well 
as maintaining certain records. The 
initial cost of the labeling requirement 
will be between $135 ana $500, which is 
the development cost of the lable. Other 
labeling costs are expected to be 
minimal. The annualized cost of labeling 
is $80. An MSDS has been estimated to 
cost $20. The present value of the cost of 
maintaining records over 10-year period 
is estimated to be $1,520 (the annualized 
cost is $250). 

EPA will incur only enforcement costs 
once the SNUR has been proposed. 

If the intended production volume by 
a company will exceed the specific 
production limitations or if the company 
decides to produce the substance not 
under terms of the SNUR it will incur the 
cost of filing a SNUR notice ($1,400 to 
$8,000). The submitter may also incur up 
to a 3.2 percent reduction in profits due 
to delays in manufacture or processing, 
and the cost of regulatory follow-up. if 
any. The company may also incur the 
cost of filing a bona fide if it wants to 
find out about production volume 
limitations. However, the cost of filing a 
bona fide is expected to be significantly 
less than the cost of filig a SNUR. 

The company may choose to test for 
toxicity through a 28-day subchronic 
dermal toxicity test. In this case a 
company would incur the cost of 
performing the test (about $20,000), the 
cost of delay and the cost of regulatory 
follow-up. if any. 

F.PA costs following promulgation of 
the SNUR under this outcome would 
include reviewing the SNUR notice 
($7,100] and possibly modifying the 


terms of the SNUR ($8,700) if the 
information provided show that EPA*$ 
concerns would be adequately 
addressed by the use of a different type 
of exposure control. EPA will continue 
to incur enforcement costs. 

Some companies could find the cost of 
controlling exposure and potential 
testing costs too expensive to justify 
production or processing. Under this 
outcome a company would not incur any 
direct costs as a result of the SNUR. The 
company and society could lose benefits 
that might have beeen derived from the 
manufacture or processing of the 
substance. However, the fact that the 
original PMN submitter intends to 
manufacture the chemical substance 
with the protective equipment and 
production volume limitation in place 
indicates that the intended use of the 
substance will still return an acceptable 
profit while comploying with the terms 
of the SNUR. 

The Agency has not attempted to 
quantify the benefits of the proposed 
SNUR. In general, however, benefits will 
accrue if the proposed action oeads to 
the idenfification and control of 
unreasonable risk before significant 
health effects can occur. The proposal 
and promulgation of the SNUR provides 
the benefits of reduced health risks for 
this chemical substance. 

XIII. Confidential Business Information 

Any person who submits comments 
which the person claims as CBI must 
mark the comments as “confidential," 
“trade secret,” or other appropriate 
designation. Any comments not claimed 
as confidential at the time of submission 
will be placed in the public file. Any 
comments marked as confidential will 
be treated in accordance with 
procedures in 40 CFR Part 2. EPA 
requests that any party submitting 
confidential comments prepare and 
submit a sanitized version of the 
comments which EPA can place in the 
public file. 

XIV. Judical Review 

When this proposed rule is 
promulgated, judicial review may be 
available under section 19 of TSCA in 
the United States Court of Appeals for 
the District of Columbia Circuit or for 
the circuit in which the person seeking 
review resides or has its principal place 
of business. To provide all interested 
persons an equal opportunity to file a 
timely petition for judicial review and to 
avoid so called “races to the 
courthouse," EPA intends to promulgate 
this rule for purposes of judicial review 
two weeks after publishing the final rule 
in the Federal Register. The effective 
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date will be calculated from the 
promulgation date. 

XV. Rulemaking Record 

EPA has established a record for this 
rulemaking (docket control number 
OPTS-5Q528). The record includes basic 
information considered by the Agency in 
developing this proposed rule. EPA will 
supplement the record with additional 
information as it is received. The record 
not includes the following: 

1. The FMN for the substance. 

2. The Federal Register notice of 
receipt of the PMN (49 FR 7654). 

3. The section 5(e) consent order. 

4. The economic analysis of the 
proposed rule. 

5. The toxicity support document for 
the section 5(e) order. 

6. The economic support document for 
the section 5(e) order. 

The Agency will accept additional 
materials- for inclusion in the record at 
any time between this notice and 
designation of the complete record. 

EPA will identify the complete 
rulemaking record by the date of 
promulgation. A public version of this 
record containing sanitized copies from 
which CBI has been deleted is available 
to the public from 8:00 a.m. to 4:00 p.m.. 
Monday through Friday, except legal 
holidays, in the OTS Public Information 
Office. Rm. F.-107. 401 M. St.. SW„ 
Washington, D.C. 

XVI. Regulatory Assessment 
Requirements 

A . Executive Order 12291 

Under Executive Order 12291. EPA 
must judge whether a regulation is 
“major** and therefore, requires a 
Regulatory Impact Analysis. EPA has 
determined that this proposed rule is not 
a “major rule** because it docs not have 
an effect on the economy of $100 million 
or more, and will not have a significant 
effect on competition, costs, or prices 
While there is no precise way to 
calculate the annua) cost of this 
proposed rule, for the reasons discussed 
in Unit XIII of the peamble. EPA 
believes that the cost will be lo%v. In 
addition, because of the nature of the 
proposed rule and the substance subject 
to it, EPA believes that there will be few 
significant new use notices submitted. 
Further, while the expense of a notice, 
the suggested testing, and the 
uncertainty of possible EPA regulation 
may discourage certain innovation, that 
impact may be limited because such 
factors are unlikely to discourage 
innovation of high potential value. 
Finally, this SNUR may encourage 
innovation in safe chemical substances 
or highly beneficial uses. 


Ibis regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 

EL Regulatory Flexibility Act 

Under the Regulatory Flexibility Act. 5 
U.S.C. 605(b). EPA certifies that this 
proposed rule will not. if promulgated, 
have a significant economic impact on a 
substantial number of small businesses. 
The Agency cannot determine whether 
parties affected by this proposed rule 
are likely to be small businesses. 
However, EPA believes that few 
manufacturers. Importers, or processors 
will submit SNUR notices. Therefore, 
although the costs of preparing a notice 
under this rule might be significant for 
some small businesses, the^number of 
such businesses affected » not expected 
to be substantial. 

C. Paperwork Reduction Act 

The Office of Management and Budget 
(OMB) has approved the information 
collection requirements contained in the 
proposed rule under the provisions of 
the Paperwork Reduction Act of 198a 44 
U.S.C. 3501«?/. seq. and has assigned 
OMB control number 2070-0012. 
Comments on these requirements should 
be submitted to the Office of 
Information and Regulatory Affairs of 
OMB. marked Attention: Desk Officer 
for EPA. The final rule package will 
respond to any OMB or public 
comments on the information collection 
requirements. 

List of Subjects in 40 CFR Part 721 

Environmental protection. Chemicals. 
Hazardous substances. Recordkeeping 
and reporting requirements. Significant 
new usrs. 

Dated: February 11.1985. 

Marcia E. William*. 

Acting Aesiftant Administrator for Pesticide* 
and Toxic Substances. 

PART 721-H AMENDED) 

'Therefore, it is proposed that Part 721 
of Chapter I of Title 40 be nmended by 
adding § 721.440 to read as follows: 

§ 721.440 MethyJphenot, bis (substituted 

«*yt) 

(a) Chemical substance and 
significant new uses subject to 
reporting. (1) The following chemical 
substance referred to by its PMN 
number and generic chemical name is 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section: P-84- 
417. methylphenol. bis (substituted 
alkyl). 

(2) The significant new uses are: 


(i) Use other than as an antioxidant/ 
stabilizer for polymers. 

(ii) Manufacturing or importing an 
aggregate volume greater than that 
permitted under the terms of the section 
5(e) consent order issued on August 13. 
1984 for premanufacture notice P-84- 
417. 

(iii) Manufacturing, processing, or use 
without establishing a program whereby 
any person who may be dcrmally 
exposed to the substance must wear 
gloves which have been determined to 
be impervious to the substance under 
the conditions of exposure, including the 
duration of exposure. This 
determination shall be made either by 
testing the gloves under the conditions 
of exposure or by evaluating the 
specifications provided by the 
manufacturer of the gloves. Testing or 
evaluation of specifications shall 
include consideration of permeability, 
penetration, and potential chemical ami 
mechanical degradation by the 
substance and associated chemical 
substances. 

(iv) Manufacturing, processing, or use 
without informing all persons who may 
be exposed, in writing, or by presuntixiK 
the information as part of a training 
program in safety meetings at which 
attendance is recorded, by means of the 
following statement: 

Warning: Contact with skin may be 
harmful. Chemical* similar in structure lo 
(insert appropriate trade name] have been 
found lo cause adverse changes in the liver 
kidney, and lungs of laboratory animals. The 
required use of impervious gloves will help lo 
protect you. Wash thorough!) after handling 
and before eating, drinking or smoking. 

(v) Manufacturing, processing, or use 
for distribution in commerce without 
affixing to each container of the 
substance, a label which includes the 
warning statement provided under 
paragraph (a)(2)(iv) of this section. The* 
first word on the label shall be 
capitalized, and the type size for the 
first word shall be no smaller than six 
point type for a label five square inches 
or less in area, ten point type for a label 
above five but below ten square inches 
in area, twelve point type for a label 
above ten but below fifteen square 
inches in area, fourteen point type for a 
laliel above fifteen but below thirty 
square Inches in area, or eighteen poin? 
type for all labels over thirty square 
inches in area. 

(vi) Manufacturing, processing, or 
using for distribution in commerce 
without the providing of a material 
safety data sheet to recipients of the 
substance, which includes, at a 
minimum, the language specified in 
paragraph (a)(2)(iv) of this section and 
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specifies the requirement for protective 
equipment in paragraph (a){2)(iii) of this 

section. 

(b) Special Requirements. The 
provisions of Subpart A of this Part 
apply to this section except as modified 
b> this paragraph. 

(1) Determining the Confidential 
Production Limit. If EPA informs a 
manufacturer or importer under § 721.6 
that a chemical substance is subject to 
this section. EPA will also inform the 
manufacturer or importer of the specific 
production volume in paragraph (a)(2)(»i) 
of this section. 

(2) Recordkeeping. In addition to the 
requirements of { 721.17. manufacturers, 
importers, and processors of the 
chemical substance identified in 
paragraph (a)(1) of this section must 
maintain the following records for five 
years from their creation: 

(i) Any determination that gloves are 
impervious to the substance in 
accordance with paragraph (a)(2)(C) of 
this section. 

|ii) Names of persons who ure 
informed in accordance with paragraph 
(a)(2)(D) of this section. 

(iii) Dates of shipments of containers 
which have been labeled in accordance 
w ith paragraph (a)(2)(v) of this section. 

(iv) Any trade names used for the 
substance and the accompanying dates 
of use. 

(v) Documentation of quantities of the 
substance which are manufactured or 
imported, with the accompanying dates. 

(Approved by the Office of Management and 
Budget under control number 2070-0012) 

(Sec. 5. 8. Pub. L 94-109, 00 Stat 2012 (15 
It S.C. 2604, 2007)) 

|KR Doc. 85-6704 Filed 3-20-85; 8:45 hoi) 
nu lino COOC S540-S0-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

46 CFR Parts 50 and 56 
ICGD 77-140) 

Vessel Piping Systems; Miscellaneous 
Changes to Parts 50 and 56 

agency: Coast Guard, DOT. 
action: Extension of comment period 
(or proposed rules. 

summary: This notice extends the 
public comment period on proposed 
changes to vessel piping system 
requirements to satisfy requests for 
additional time to review the proposed 
rules. 

Oates: The public comment period has 
been extended to May 13.1985. 


addresses: Comments should be 
mailed to Commandant (G-CMC/21). 
(CGD 77-140), Room 2110, Coast Guard 
Headquarters. Washington, D.C. 20593. 
The comments, draft evaluation, and 
materials referenced in this notice will 
be available for examination and 
copying between 8 a m. and 4 p.m.. 
Monday through Friday, except 
holidays, at the Marine Safety Council 
(G-CMC/21), Room 2110. Coast Guard 
Headquarters, 2100 Second Street. SW.. 
Washington. DC. Comments may also 
be delivered to this address. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Fred W. Weidner, Office of 
Merchant Marine Safety. (202) 426-2160. 
SUPPLEMENTARY INFORMATION: In the 
Fedora) Register of January 9.1985. (50 
FR 1072) the Coast Guard proposed 
changes in piping system requirements. 
The public is invited to participate in 
this proposed rulemaking by submitting 
written views, data, or arguments. 
Persons submitting comments should 
include their name and address, identify 
this notice (CGD 77-140) and the 
specific section of the proposal to which 
each comment applies, and give the 
reason for the comment. The proposal 
may be changed in view of the 
comments received. All comments 
received will be considered before final 
action is taken on this proposal. No 
public hearing is planned, but one may 
be held at a time and place to be set in a 
later notice in the Federal Register if 
requested by anyone raising a genuine 
issue. 

Subsequent to publication of the 
proposed rules, it was determined that 
special distribution should be made to 
organizations that may have specific 
interest in the regulation changes. 
Distribution was made to shipyards, 
valve manufacturers, hose 
manufacturers, standards organizations, 
and various marine industry 
organizations. The distribution resulted 
in requests for additional time for the 
preparation and submittal of comments. 

Cl) do R. Lusk. Jr.. 

Rear Admiral. US. Coast Guard Chief Office 
of Merchant Marine Safety. 

March 18. 1985 

(FR Doc. 85-8716 Filed 3-20-85; 845 amj 
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Maritime Administration 
46 CFR Part 298 

Vessel Obligation Guarantees; Vessel 
Requirements; United States 
Construction 

agency: Maritime Administration. DOT. 


action: Notice of proposed rulemaking. 

summary: Title XI of the Merchant 
Marine Act. 1936, as amended (Act), 46 
U.S.C. 1271-1279. authorizes vessel 
financing assistance in the form of loan 
guarantees. One of the regulatory 
requirements for eligibility to receive 
this financial assistance is that the 
vessel be of United States construction 
(the Buy American requirement). 
MARAD proposes to amend its Buy 
American regulation (46 CFR § 298.11) 
by adopting a less restrictive policy with 
regard to the requirements imposed in 
connection with Title XI financing that 
would allow the purchase off less costly 
vessel materials and components. 
date: All written comments by 
interested persons received on or before 
May 20,1985 will be considered Those 
submitting comments who wish 
acknowledgment that their comments 
were received by MARAD should 
include a stomped, self-addressed 
postcard. 

address: Send the original and five 
copies of comments to the Secretary, 
Maritime Administration. Room 7300. 
Department of Transportation. 400 
Seventh Street SW., Washington. D.C 
20590. All comments will be made 
available for inspection during normal 
business hours in Room 7300 at this 
address. 

for further information contact: 

Mr. Norman O. Hammer. Acting 
Director. Office of Naval Architecture 
and Engineering. (202) 426-5733, or Mr. 
John M. Hotaling, Staff Project Engineer, 
Office of Naval Architecture and 
Engineering. (202) 426-5727. Room 2103, 
Department of Transportation. 400 
Seventh Street SW., Washington. D.C. 
20590. 

supplementary information: The 

Federal Ship Financing Program 
(Program) was established pursuant to 
Title XJ of the Merchant Marine Act, 
1938. as amended, to provide for a full 
faith and credit guarantee by the United 
States government of debt obligations of 
shipowners who are United States 
citizens to finance United States-flag 
vessels. In the event of default on any 
loan by the shipowner, the United States 
government will pay. in full, the unpaid 
principal and interest on that obligation. 
The Program enables owners of eligible 
vessels to obtain guarantees of long¬ 
term financing at favorable interest 
rates for a period of up to twenty-five 
years. The Program offers guarantees of 
75 percent or 87Vfe percent of the 
shipbuilding costs that are allowed 
under the Title XI regulation. The 
purpose of the Program is to promote the 
growth and modernization of the United 
States merchant marine. It is 





















ii39a 


Federal Register / Vol. 50, No. 55 / Thursday, March 21, 1985 / Proposed Rules 


administered by the Secretary of 
Transportation (Secretary), acting 
through the Maritime Administrator. 

MARAD’s Buy American Policies 

Buy American laws, policies, and 
regulations have been developed and 
implemented by the government as a 
means of protecting American business 
and the domestic economy from 
excessive foreign competition, enabling 
domestic industries to be self-sustaining, 
and ensuring an industrial base fur 
defense mobilization purposes. 

No specific statutory Buy American 
requirements apply to ships built under 
Title XI of the Merchant Marine Act of 
193a There are, however, specific 
statutory requirements for vessels built 
with the aid of construction-differential 
subsidy (CDS). Section 505 of the act (46 
U.S.C. 1155) forbids the use of foreign 
materials or components in the 
construction of those merchant vessels. 

It has been MARAD's longstanding 
policy that ships built with financing 
guarantees under Title XI be subject to a 
Buy American requirement modeled on 
the CDS Buy American requirement in 
the Act. 

This policy is effected thruugh the 
Title XI program's regulations (40 CFR 
296.11). Section 298.11(a) states that any 
vessel with Title XI financing must be 
constructed, reconstructed, or 
reconditioned entirely in a United States 
shipyard and “where practicable, only 
from articles, materials and supplies of 
the growth, production or manufacture 
of the United States. . MARAD 
verifies compliance with the rule 
through examination of the vessel 
specifications, on-site inspections of the 
vessel, and information received from 
interested parties, e.g.. competing United 
States manufacturers of marine 
equipment and supplies. 

Under the rule, shipowners receiving 
Title XI assistance may elect, however, 
to use shipbuilding materials and 
components of foreign manufacture. 
When this occurs, the regulation 
provides that the cost of those materials 
or components shall not be included in 
the vessel's costs that are used as the 
basis for determining the amount of the 
Title XI guarantees, unless the Secretary 
approves a waiver. A waiver may be 
based only on a finding either that the 
materials cannot be purchased in the 
United States or that use of American 
materials would cause an unreasonable 
delay in the ship's construction. Data 
available suggest that less that 10 
percent of all directly purchased 
material currently used in the 
construction of Title XI vessels comes 
from foreign sources. 


The Need for Relaxation of Buy 
American Requirements 

The Maritime Administration's Buy 
American policies, under both the CDS 
and Title XI vessel financing programs, 
have protected and supported the 
domestic shipbuilding and allied 
industries for over 45 years. This 
protection enabled domestic suppliers to 
remain in the market and was 
considered necessary to maintain an 
adequate defense mobilization base. 

During the decade beginning in 1970. 
90 ships were built with CDS. and 0098 
vessels were built with Title XI 
financing. Buy American policies 
applied to the construction of all these 
ships. These policies contributed 
positively, through percolation of funds 
through several economic levels of 
suppliers and subcontractors, to the 
industrial and economic activities of 
United States industry. During that 
period, in the mid-1970's. domestic 
merchant shipbuilding activity readied 
a peak. According to the Bureau of 
Labor Statistics, shipyard employment 
reached 174.000 in 1977. In the last few 
years, however, there has been a 
dramatic downturn in domestic and 
worldwide merchant shipbuilding 
activity. In the United States, at the 
present time, there are no ships under 
construction with CDS, and only 111 
vessels received Title XI guarantees 
during FY 1983 and 286 in FY 2984. In 
addition, the United Stales government 
had 84 military vessels and 27 civilian* 
manned auxiliary vessels under contract 
in 1983. In 1982. the total value of 
vessels built with Title XI guarantees 
was $881 million, in 1983. $442 million, 
and in 1984. $331 million. Title XI 
coverage in each of those years was 
$636 million in 1982. $320 million in 1983. 
and $177 million In 1984. While MARAD 
expects that shipbuilding in general will 
improve somewhat in the near future, 
and that increasing numbers of Title XI 
guarantees will be issued as the 
economy strengthens, the 1984 figures 
are viewed as the most recent and the 
most representative, among the three 
previous years, of near-term Title XI 
shipbuilding activity. 

In recent years, however, the 100 

f ercent Buy American requirements 
ave caused problems for shipbuilders. 

It has become increasingly onerous to 
comply with the requirements, in part 
because the domestic marine supplier 
industry is shrinking. Simply put, the 
reduced number of commercial vessels 
that are built in the United States has, in 
some instances, not provided a market 
of sufficient size to make it profitable for 
some domestic companies to engage in 
the development and manufacture of 


various types of marine equipment (e.g, 
stow-speed marine diesel engines, life 
boat engines). The result has been 
reduced competition, higher costs, ami 
tong delivery delays. 

In some other instances, American 
manufacturers that traditionally gear* <1 
their products to domestic markets, in 
which shipbuilding is only a minor perl, 
have been unable or unwilling to keep 
up with the quality of manufacture 
present in foreign-built equipment, and 
shipbuilders have suffered a competitive 
penalty. Some items manufactured by 
domestic marine equipment companies 
are technically inferior to the less 
expensive, more sophisticated marine 
equipment developed by other 
shipbuilding nations of the world. For 
instance, some foreign companies 
produce superior ship navigation, 
communications, and propulsion 
systems. 

Further, sometimes an American 
marine equipment manufacturer 
becomes the sole source for a product 
required to have 100 percent domestic 
content, e.g.. some medium-speed diesel 
engines, anchors and chains, radar, and 
controllable pitch propellers. Moreover, 
decreasing market demand for some 
domestic items tends to perpetuate these 
monopolies as long as 100 percent 
domestic content is required, and 
precludes the development of a 
competitive marketplace. 

On the other hand, there remain 
viable American manufacturers that 
gear their products to domestic maritime 
markets, produce quality products, and 
operate in highly competitive markets 
(e.g. pumps, oil rig gear, motors, 
refrigeration equipment, satellite 
navigation gear). These manufacturers 
continue to exist in significant numbers, 
even with the current downturn in 
domestic merchant shipbuilding. Though 
the portion of the market protected by 
MARAD's Buy American policies is 
smaller now than in the past (caused by 
the decline in shipbuilding), this 
segment, represented by the portion of 
the cost that goes toward the purchase 
of equipment (approximately 50 percent) 
with Title XI construction financing, is 
still significant to suppliers. 

Manufacturers of marine equipment 
and materials supply their products to 
numerous markets. Typically, a 
company may manufacture an item, 
such as a pump, for United States Navy 
ships, ships built under the Title XI 
program, offshore drill platforms, 
domestic industrial and construction 
use. and export. Of these potential 
purchasers, only the Title XI program 
now requires 100 percent domestic 
content. In fact, govemraent-wide Buy 
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American content requirements may 
vary from 100 percent to 0 percent, 
depending upon the agency involved 
and end use of an item identical to that 
used for a Title XI vessel. The Navy 
Department, a major customer for the 
supplier industry, requires a 50 percent 
Buy American content level for its ships. 
In addition, the United States Coast 
Guard recently has changed its 
requirements for a vessel to he 
considered built in the United States by 
dropping its 50 percent domestic 
equipment cost rule. The Coast Guard 
presently has no domestic content 
requirements for machinery and 
components for vessels to be considered 
built in the United States (46 CFR 67.09- 
3). The Maritime Administration's 100 
percent Buy American policies are, it is 
believed, unique in United States 
Government and commercial 
procurement practices. 

Presently, under the Title XI program, 
foreign equipment installation is 
allowed, but its cost is not includable in 
the base for determining the maximum 
allowable guarantee. In order to obtain 
full financing of a vessel, an owner 
frequently obtains other shorter term 
financing for certain desired equipment 
of foreign manufacture. Not only does * 
the exclusion of foreign components 
increase the cost of vessels constructed 
under this program, but it impedes use 
of some materials, equipment, and 
techniques which may be superior in 
quality and performance. Relaxation of 
the existing regulatory requirement 
could increase the performance 
efficiency of United States ships while 
reducing costs and increasing incentives 
to compete for domestic marine 
equipment manufacturers. 

In summary, the continuation of the 
present 100 percent Buy American 
regulation that unduly inhibits the use of 
international marine products would 
appear to be harmful to the U.S. 
shipbuilding industry. The regulation, in 
a few cases, has sustained domestic 
production of equipment that is 
recognized as being below the level of 
tec hnology available in today's 
international market. In addition, in 
mar.ym instances the domestically 
produced items bear a higher price tag 
than foreign material. 

A less restrictive material purchasing 
regulation, then, is desirable for U.S.- 
flag ship purchasers with Title XI 
guarantees as well as for domestic 
shipbuilders. The result will be a move 
toward producing more efficient, higher 
quality ships at a reduced cost of 
construction. Lower shipyard costs and 
pnce9 can offer a chance for domestic 
shipyards to increase sales. 


Discussion of Alternatives 

MARAD examined four alternatives 
to the present Buy American regulation: 

(1) Require (hat each item of 
equipment be assembled in the United 
States; 

(2) Allow shipyards to use foreign 
materials and components not to exceed 
50 percent of the total cost of the 
materials. Also. United States marine 
equipment manufacturers would be 
allowed to include foreign content in 
domestically produced equipment not to 
exceed 50 percent of the cost of the 
materials in that equipment; 

(3) Allow shipyards to use foreign 
materials and components not to exceed 
75 percent of the total cost of the 
materials. Also. United States marine 
equipment manufacturers would be 
allowed to include foreign content in 
domestically produced equipment not to 
exceed 75 percent of the cost of the 
materials in that equipment; 

(4) Eliminate the Buy American 
requirements. 

For purposes of this NPRM. all 
economic impact estimates are based on 
the 1964 total construction value of Title 
XI financed vessels of $331 million, 
since that is the most recent data 
available and is considered fairly 
representative. The 1982 and 1983 
funding levels were substantially higher. 
While future Title XI financing is 
expected to increase, it is not expected 
to reach these higher funding levels In 
the near future. 

Alternative 1 

Alternative 1 would permit the 
unlimited purchase of materials and 
components from foreign sources, but 
would require all shipboard equipment 
to be assembled by domestic firms. This 
would allow American licensees of 
foreign manufacturers to retain an 
economic presence In the domestic 
marine equipment market. There is a 
possibility that the industry might 
become stronger in the long run through 
increased use of joint ventures und 
foreign capital investment. This 
alternative would increase opportunities 
to be adaptable and innovative in the 
domestic marine equipment 
manufacturing industry. 

However, domestic assembly of 
foreign-made equipment raises a 
number of problems. It is very difficult 
to define the term "final" assembly for 
the purpose of determining which 
portion of the work would be done in 
the United States. 

MARAD rejects Alternative 1 because 
it is the most difficult to administer, is 
unnecessarily costly, and isolation of 
the assembly process and assignment of 


the process to domestic companies 
would be insufficient and costly. 

Alternative 2 

Alternative 2, relaxing the Buy 
American requirement from 100 to 50 
percent, would not only reduce the cost 
of constructing ships while maintaining 
basic industrial functions, but would 
also provide the opportunity for 
MARAD to bring its policy in line with 
Navy Buy American requirements. It 
would also be consistent with today's 
modern manufacturing practices, which 
often include acquiring components 
from both foreign and domestic sources. 
The existence of multinational 
corporations, which supply equipment 
from a worldwide network of 
component manufacturers, is a growing 
reality. 

Alternative 2 would further provide 
greater flexibility for owners to consider 
international equipment standards when 
preparing ship construction 
specifications. It would allow 
shipbuilders and domestic marine 
equipment suppliers to use foreign 
materials and parts in meeting those 
specifications. Such flexibility would 
encourage a more competitive 
environment. The cost of barge and ship 
construction would be reduced, which 
would allow owners of vessels financed 
with Title XI assistance to be more 
competitive. 

In the past, the strict Buy American 
requirement made it unnecessary to 
develop regulatory procedures to 
determine foreign content of the items 
(materials, machinery, and components) 
on a vessel. Under Alternative 2, the 
procedure for determining whether an 
item is of foreign origin and what the 
foreign content of a vessel is would be 
fairly straightforward; it is based on 
current Navy procedure. First, MARAD 
would determine the origin of an item by 
noting its geographical source and 
would decide whether the cost of its 
non-domestic content represents over 
half the material cost of that item. If so, 
the item would be considered to be of 
foreign origin. If an item is purchased for 
use on a vessel and is determined to be 
of foreign origin, the item retains that 
classification without regard to the cost 
of labor that was later furnished in the 
United States with respect to It. MARAD 
then would use the total cost of the 
foreign items to determine the foreign 
content of the vessel. If that content did 
not exceed 50 percent of the total 
material content for that vessel, the 
vessel would be considered to be of 
United States construction and eligible 
for Title XI guarantee assistance. The 
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existing waiver process would he 
continued as well. 

Under Alternative 2, it is possible that 
up to 75 percent of the materials 
purchased could be of foreign origin. To 
achieve such a high foreign to domestic 
ratio, two circumstances would have to 
exist. Each domestic product procured 
would have to be comprised of 50 
percent foreign material, and the 
shipyard would, in addition, have to 
exercise its prerogative to purchase up 
to the full 50 percent foreign allowance. 
The maximum direct cost savings for 
shipowners, then would be $22 to $28 
million per year. Shipyards would 
benefit from the increased shipbuilding 
activity, and up to 200-300 additional 
shipyard jobs would result. As 
explained later, it is unlikely that this 
maximum level of foreign procurement 
would be reached in the near future, if at 
all. because of the continued 
competitive appeal of certain domestic 
components. 

With materials representing 50 
percent of a vessel and foreign materials 
at 75 percent of that (with an adjustment 
factor to account for assumed domestic 
labor content in the domestic products 
with foreign content), foreign material 
would represent about one-third of total 
ship value. Using the 1984 cost figure of 
$331 million for all ship construction 
under the Title XI program, domestic 
marine equipment manufacturers could 
lose up to $122 million in contracts to 
supply materials annually, with a 
resultant loss of up to 1,400 supplier 
industry jobs. 

It is expected that the actual impact 
would be less than the maximum 
possible. The added expense of 
increased tariffs and handling charges, 
along with other factors associated with 
purchasing and importing foreign 
materials, and shipyard satisfaction 
with many domestic suppliers, make it 
unlikely that all materials will be 
imported. The best estimate of a likely 
percentage of foreign purchases is 40 
percent of materials. This percentage is 
based on existing invoice data and a 
survey done by a major shipyard of its 
probable procurements. The realistic 
cost savings to the shipyard industry 
and ship purchasers under these 
circumstances is expected to be about 
$20-25 million. The domestic component 
industry might lose up to $66 million in 
contracts, assuming no new shipyard 
activity as a result of this proposed rule. 
Since one purpose of this regulatory 
action is to provide the opportunity for 
increases in activity, losses will be 
reduced when such increases occur. 

In order to precisely assess the 
probable impact of this option, MARAD 
requests specific comments about the 


likely percentage of use of foreign 
materials and the economic impacts (hat 
would result from the adoption of 
Alternative 2. 

Alternative 3 

Alternative 3. relaxing the Buy 
American requirement from 100 to 25 
percent, reduces the cost of constructing 
ships while maintaining at least 
substantial basic industrial functions, 

As with Alternative 2. it would also be 
consistent with today's modem 
manufacturing practices, which often 
include acquiring components from both 
foreign and domestic sources. 

Alternative 3 would provide even 
greater flexibility for owners to consider 
international equipment standards when 
preparing ship construction 
specifications, and it would allow 
shipbuilders and domestic marine 
equipment suppliers to use foreign 
materials and parts in meeting those 
specifications. The result would be 
encouragement of a more competitive 
environment, and advancement of 
domestic equipment production 
technology. Similarly, the cost of barge 
and ship construction would be reduced, 
enabling owners of vessels financed 
with Title XI assistance to be more 
competitive, and Alternative 3 would 
encourage retention of an adequate 
shipbuilding industrial base. Under 
Alternative 3. the procedure for 
determining whether an item is of 
foreign origin and what the foreign 
content of a vessel is would be 
accomplished just as under Alternative 
2 . 

Under Alternative 3. it is possible but 
unlikely that up to 94 percent of the 
materials purchased could be of foreign 
origin if two circumstances occurred: 
each domestic product procured was 
comprised of 75 foreign material: and 
the shipyard exercise its prerogative to 
purchase up to the full 75 percent foreign 
allowance. The maximum direct cost 
savings for shipowners, then, would be 
$27 to $30 million per year. Shipyards 
would benefit from the increased 
shipbuilding activity, and up to 300 
additional shipyard jobs would result. 

As with Alternative 2. it is unlikely that 
this maximum level of foreign 
procurement would be reached in the 
near future, if at all. because of the 
continued competitive appeal of certain 
domestic components. 

With materials representing 50 
percent of a vessel and foreign materials 
at 94 percent of that (with an adjustment 
factor to account for assumed foreign 
labor content in the domestic products 
with domestic content), foreign material 
would represent about 45 percent of 
total ship value. Using the 1984 cost 


figure of $331 million for all ship 
construction under the Title XI program, 
domestic marine equipment 
manufacturers could lose up to $132 
million in contracts to supply materials 
annually, with a resultant loss of up to 
1600 supplier industry jobs assuming no 
increase in shipyard activity as a result 
of this prosposed rule. As explained 
above, it is expected that the act impact 
would be less than the maximum 
possible. MARAD requests specific 
comments on the projected percental 
of foreign materials use and the 
economic impact that would result from 
adoption of Alternative 3. 

Alternative 4 

Under Alternative 4. all MARAD Title 
XI Buy American requirements would be 
eliminated. 

Adoption of Alternative 4 would 4 
allow the shipbuilding industry to 
purchase freely in the domestic and 
foreign market. Assuming the most 
favorable consequences to the domestic 
shipbuilding industry and domestic 
vendors, a number of benefits to them 
are possible under Alternative 4. A 
benefit to the domestic shipbuilding 
industry could occur if the cost saving* 
for materials and equipment, estimated 
at $33 million annually, are reflected in 
lower prices and additional orders for 
vessels to be built in United States 
shipyards. The domestic shipbuilding 
industry might be expected to tncreus*; 
the demand for production workers by a 
maximum of 375 shipyard jobs, 
assuming savings in ship construction 
prices resulted in comparable additional 
new vessel orders. The labor and capital 
cost savings could mean slightly higher 
profit margins to vessel owners and 
lower overhead cost for shipyards, 
resulting in a more efficient domestic 
maritime industry. The loss of orders for 
domestic items would result in some 
domestic vendors purchasing foreign 
components for assembly in domestic 
plants while retaining their existing 
marketing and distribution systems. In 
some areas. American companies could 
improve their technology and the quality 
of their goods as a result of competition, 
while offering customers a lower price 
that would compete with foreign 
suppliers. Overall, the total cost of ships 
is expected to be reduced by 
significantly more than simply the lower 
material costs. By having the flexibility 
to purchase better and cheaper foreign 
materials, the shipyard will be more in 
control of the overall cost formula. 
MARAD expects a synergistic effect 
that will produce a whole cost reduction 
which is greater than the sum of its 
constituent pa ts. 
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By completely eliminating Buy 
American requirements, there is an 
additional benefit in that the 
Administrative burden associated with 
the existing regulation is itself 
eliminated. 

We believe, however, that even if all 
restrictions are removed, the likely level 
of foreign material purchase is not likely 
to exceed 40 percent. MARAD requests 
specific comments on the projected 
percentage of foreign materials use and 
the economic impact that would result 
from adoption of Alternative 4. 

After full consideration of all the 
alternatives, MARAD has not decided 
among Alternatives 2. 3 and 4 and 
specifically requests comments on the 
best alternative among these. 

Regulatory Impact Analysis, Regulatory* 
Flexibility Act Determination and 
Paperwork Reduction Act 

This proposed rulemaking has been 
evaluated under Executive Order 122m, 

‘ Federal Regulation/ 4 dated February 
17.1981, and the Department of 
Transportation’s Regulatory Policy and 
Procedures dated February 2ft, 1979 
(DOT Order 2100.5). It is considered to 
be a major rule since it could (but is not 
expected to) have an annual effect on 
the economy of $100 million or more and 
have significant adverse effects on the 
ability of some domestic businesses to 
compete with foreign businesses in the 
United States marine equipment market. 
Title XI financing guarantees for vessel 
construction have totaled several 
hundred million dollars each fiscal year. 
As stated previously, in 1984. which was 
used a 3 the base year for calculating the 
economic impact of the alternatives 
o nsidered, the total construction cost 
for the 286 vessels constructed with 
Title XI financing was $331 million. 
Approximately one-half of that figure 
represented purchases of ship 
construction components and materials. 
Its principal benefits would be to 
enhance the competitive posture of 
domestic shipbuilders and ship 
operators and. depending on the 
alternative chosen, a reduced 
paperwork burden on vessel owners. It 
is also considered to be a significant 
rule, since it is costly and involves an 
area in which there is significant public 
and Departmental interest. 

A preliminary Regulatory Impact 
Analysis has been prepared by the 
Maritime Administration which 
examines in more detail the existing Buy 
American regulations and the proposed 
alternatives. It will be placed in the 
docket created for this proposed rule 
and will be available for review in 
Room 7300, Department of 


Transportation. 400 Seventh Street. SW., 
Washington, D.C. 20590. 

The great majority of applicants for 
Title XI financing guarantees— 
shipbuilders and many of the domestic 
marine equipment manufacturers—have 
revenues or employment in excess of the 
existing Small Business Administration 
criteria for small businesses (13 CFR 
5 121.3). Moreover, small businesses in 
the maritime industry are not the 
primary suppliers of marine equipment, 
components or materials. However, if 
small businesses are affected by the 
proposed rule MARAD believes that any 
effects will be minimal. Accordingly, the 
Maritime Administrator certifies, under 
the Regulatory Flexibility Act of 1980 
(Pub. L. 96-354). that this rule would not. 
if promulgated, exert a significant 
economic Impact on a substantial 
number of small entities. While making 
this certification, the Maritime 
Administrator is aware that commentcrs 
may have additional information on this 
matter. MARAD specifically invites 
commented to furnish all pertinent 
information on the impact of this 
proposed rule on small business. 

Tliis proposed rule contains no new or 
expanded requirements for the 
collection of information within the 
scope of the Paperwork Reduction Act 
of 1980 (Pub. L. 96-511). 

Environmental Impact 

MARAD has previously evaluated the 
environmental impact of ship operations 
and ship construction, conversion, 
repair, und scrapping activities 
contracted under its Maritime Aids 
programs. 

The environmental impact created by 
the additional ship construction and 
ship operation that would result from 
relaxing the Buy American restrictions 
is substantially the same as that 
considered by MARAD in the earlier 
environmental impact statements. Any 
additional ship construction or ship 
operation would be small in proportion 
to general shipyard industry activity and 
would not require the expansion of any 
existing shipbuilding facilities. Neither 
will it require the diversion of any 
significant raw materials or the 
development of new raw material 
sources. The relaxation of the present 
Buy American restrictions will have a 
negligible effect on the environment. 

List of Subjects in 46 CFR Part 298 

Banks, Banking. Loan programs— 
Transportation. Mortgages, Mortgage 
insurance, Maritime carriers, and 
Uniform system of accounts. 

In consideration of the foregoing, the 
Maritime Administration proposes to 


amend 46 CFR Part 298 in one of the 
three following alternatives: 


1. Amend 46 CFR 298.11 to remove 
paragraph (a) and redesignate 
paragraphs (b) through (d) as 
paragraphs (d) through (f) and insert 
new paragraphs (a) through (c) to read 
as follows: 

§ 289.11 Vessel requirements. 

(a) United States Construction , A 
vessel is considered to be of United 
States construction if: 

(1) It is built entirely in a shipyard or 
shipyards of the United States within 
the meaning of § 505 of the Act; 

(2) All components of the hull and 
superstructure are fabricated in the 
United States; 

(3) The vessel is assembled entirely in 
the United States; and 

(4) Not more than 50 percent of the 
total cost of materials, machinery, and 
components items, on a per vessel basis, 
is of foreign origin. 

(b) Determination of Foreign Origin of 
Individual Item. A material, machinery 
or component item is of foreign origin if 
it: 

(1) Is manufactured outside the United 
States; or 

(2) If manufactured in the United 
States of components and material from 
both United States and foreign sources, 
more than 50 percent of its total cost as 
shown by the invoices prepared by 
manufacturers and suppliers is of 
foreign origin. 

(c) Determination of Total Cost of 
Foreign Origin Items . The total cost of 
materials, machinery or component 
items of foreign origin, on a vessel basis, 
is determined by adding: 

(1) The cost of all items determined to 
be of foreign origin in a vessel as 
determined under paragraph (b) of this 
section: 

(2) The domestic labor costs incurred 
by United States manufacturers in 
connection with the foreign items; and 

(3) Other costs incurred by the 
shipyard in connection with those items. 

8 298.21 Limits. (Amended 1 

2. Remove existing paragraph (c)(12) 
and renumber paragraphs (c)(13) and 
(c)(14) as paragraphs (c)(12) and (c)(13); 
or 

II 

1. Amend 46 CFR $ 298.11 to 
redesignate existing paragraphs (b) 
through (d) as paragraphs (d) through (f): 
revise paragraph (a), and insert new 
paragraphs (b) and (c) to read as 
follows: 
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§ 298.11 Vessel requirements. 

(a) United States Constmetion. A 
vessel is considered to be of United 
States construction if: 

(1) It is built entirely in a shipyard or 
shipyards of the United Slates within 
the meaning of section 505 of the Act; 

(2) All components of the hull and 
superstructure are fabricated in the 
United States; 

(3) The vessel is assembled entirely in 
the United States; and 

(4) Not more than 75 percent of the 
total cost of materials, machinery, ond 
components items; on a per vessel basis, 
is of foreign origin. 

(b) Determination of Foreign Origin of 
Individual Item. A material, machinery 
or component item is of foreign origin if 
it: 

(1) Is manufactured outside the United 
States; or 

(2) If manufactured in the United 
States of components and material from 
both United States and foreign sources, 
more than 75 percent of Its total cost as 
shown by the invoices prepared by 
manufacturers and suppliers is of 
foreign origin. 

fc) Determination of Total Cost of 
Foreign Origin Items. The total cost of 
materials, machinery or component 
items of foreign origin, on a vessel basis, 
is determined by adding: 

(1) The cost of all items determined to 
be of foreign origin in a vessel as 
determined under paragraph (b) of this 
section; 

(2) The domestic labor costs incurred 
by United States manufacturers in 
connection with the foreign items; and 

(3) Other costs incurred by the 
shipyard in connection with those items. 

$298.21 (Amended] 

2. Remove existing paragraph (c)(12) 
and renumber paragraphs (c)(13) and 

(c)(14) as paragraphs (c)(12) and (c)(13): 
or 

III 

1. Amend 46 CFR $ 298.11 to remove 
existing paragraph (a) and substitute a 
new paragraph (a) to read as follows: 

§ 298.11 Vassal requirements. 

(a) United States Construction. A 
vessel is considered to be of United 
States construction if: 

(1) It is built entirely in a shipyard or 
shipyards of the United States within 
the meaning of section 505 of the Act; 

(2) All components of the hull and 
superstructure arc fabricated in the 
United States; and 

(31 The vessel is assembled entirely in 
the United States. 


§298.21 | Amended] 

2. Remove existing paragraph (c)(12) 
and renumber paragraphs (c)(13) and 
(c)(14) as paragraphs (c)(12) and (c)(13). 

(Sect. 204(b) «md 1109. Merchant Marine Act. 
1030. as amended (46 U.S.C 1114(b). 1279(b); 
Pub. L 31, Aug. 6.1981; 49 CFR 1.06)) 

Dated March 15.19B5 
Murray A. Bloom. 

Acting Secretary, Maritime Administration. 
|FR Doc. 85-6087 Filed 3-20-85; 8:45 um] 

BtCUNG COOC 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts 1 and 21 

ICC Docket No. 85-40, FCC 85-72] 

Establishment ot Procedures for 
Processing Mutually Exclusive 
Applications for Digital Termination 
Systems In the Digital Electronic 
Message Service 

AGENCY: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The Commission proposes to 
use random selection procedures as the 
most efficient way to select from a'taong 
mutually exclusive digital termination 
system applications. This procedure will 
best assure that the public interest is 
realized in the most efficient manner. 
dates: Comments must be submitted on 
or before April 22,1985, Replies must be 
submitted on or before May 13.1985. 
address: Office of the Secretary. 
Federal Communications Commission. 
1919 M Street NW„ Washington, D.C. 
20554. 

FOR FURTHER INFORMATION CONTACT: 

Stephen G. Thompson. Domestic 
Facilities Division, Common Carrier 
Bureau. (202) 634-1854 or (202) 634-1860. 

SUPPLEMENTARY INFORMATION: 

List of Subjects 

47 CFR Parti 

Administrative practice and 
procedure, Communications common 
carriers. Radio. Telecommunications. 

47 CFR Part 21 

Communications common carriers. 
Point-to-multipoint microwave. 

Notice of Proposed Rulemaking 

In the matter of amendment of Paris 1 and 
21 of the Commission's rules to establish 
procedures for processing mutually exclusive 
applications for digital termination systems 
in the Digital Electronic Message Service, CC 
Docket No. 85-40. 

Adopted February 14.1965. 


Released March IS. 19U5. 

By (he Commission: CdmmisMorwrr Rivero 
issuing a separate statement. 

1. Notice i b hereby given that the 
Cumrrtission intends to adopt the 
changes proposed herein to Parts 1 and 
21 of the Commission's rules, to 
establish a procedure for selecting 
permittees from amung mutually 
exclusive applications for digital 
termination systems (DTS) in the Digital 
Electronic Message Service (OEMS). 

Z We propose to use random 
selection procedures (lotteries) tu 
resolve mutually exclusive situations 
where all applications are otherwise 
grantablc.* *This procedure will best 
assure that the public interest in the 
development of DKMS is realized in the 
most efficient manner. 

I. Background 

3. DEMS is a common carrier sen ice 
providing end-to-end transmission of 
digitally encoded information. A DK.VS 
network consists of one or more DTS for 
local distribution, interconnected by 
some form of inter-city digital 
transmission such us terrestrial 
microwave or satellite links. 3 Each DTS 
consists of a nodal station which 
transmit information in an 
omnidirectional manner to user stations, 
which in turn communicate back to the 
nodal station in a point-to-point 
manner.* 

4. There are two types of DKMS 
networks. An extended DEMS network 
consists of commonly owned, managed 
and interconnected DTS facilities in at 
least 30 SMSAs. 4 A limited DEMS 
network can consist of DTS facilities in 
as few as one SMSA, S Different 
frequencies are available for DTS for 
extended as opposed to limited 
networks. 

5. Rich DEMS application consists of 
a lead application, which describes the 
network and individual radio station 
applications for each DTS nodal station 
in the network. 4 When an applicant 


1 See 47 CFR 21 32(li) This require* that all 
applications arc acceptable for filing, that there ore 
no substantial and material questions of fact 
presented, and that coch applicant is legally, 
technically, financially and otherwise qualified. 

*47 CFR 21.2 (definition of Digitnt Electronic 
Message Service). 

• M. (definition of Digital Termination System) 

•47 CKR 21.2 (definition of Extended Network J: ef 
id | 21,50» 

*47 CKR 21-2 (definition of Limited Network]: <f 
id | 21.508 

•Sm1 47 CFR 2115(i); id. | 21.7(e) (each nodal 
station requires a separate radio authorisation): 
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tppltf-s for authorization for a DTS in a 
jjvtn SMSA, that applicant is. in 
essence, applying for an administrative 
franchise for exclusive use of a pair of 
channels (one for the nodal and one for 
tk receive stations) throughout the 
SMS A.’ 

ft. Applications for DTS may be 
mutually exclusive in one of two ways. 

If there is a prior application or 
•uthnrization for a station within 50 
miles, a timely-filed applicant may be 
mutually exclusive if it cannot 
satisfactorily show that no harmful 
interference will result to the prior 
itation. "Mutual exclusivity may also 
occur when more than one applicant has 
ippbed for the same channel pair in a 
given SMSA.* In cither case the 
applications are mutually exclusive on a 
DTS-hy-DTS basis. 

7. OEMS was established in 11MH by 
our First Report and Order in Docket 79- 
188.10. We allocated sufficient spectrum 
at 10 Gl Iz for seven extended and six 
limited channels in each service area. 11 
At that time, we felt that sufficient 
spectrum had been allocated to 
accommodate all applicants wishing to 
provide URMS. We concluded that the 
Part 21 hearing procedures would be 
adequate to resolve any mutually 
exclusive situations that did occur. ,f 

a ! lowever. we experienced more 
demand for the frequencies than 
anticipated. In 1983 we made available 
five additional common carrier channels 
at 18 GHz; 1 * after a brief freeze these 


* this exclusive franchise « subject to Ih* 
rtvutr?mwU that the licenaee not interfere with 
*l'4r*nt channel use or with co-channel us* in an 
•<) H cent SMSA See 47 CFR 21 SOI 

'47 CFR 21 504(c). Thu may be referred to ai 
rW trical mutual exclusivity. If the application ia 
out timely Wed, then the failure to make the non- 
mtrrference showing will result in the application 
h»injt relumed aa unacceptable for filing. 

•This may be referred to as administrative mutual 
exclusivity. 

" Amendment of Part* 2.21.07. and 90 of the 
Comm’n’s Rule* to Allocate Spectrum for, and to 
Fatablixb Other Rules and Pvilioes Pertaining to. the 
l’*e of Radio in Digital Termination Syi for the 
fruition of Digital Communication* Service*. 
(W.naftrr OEMS Onk»r). 66 FCCJtd 3©0 (1*401). 
modified 90 F.CC2d 319 (19621. further modl/kd 54 
R id Reg 2d (PAF) 1091 (1963). petition far trvtew 
•f \ rutted tub non Ala at om Inc v FCC. 727 F-2d 
1212 09 * 4 ), further mod) fied. 49 FR 37760 
iSi ],trmber 20. M04). 

"Two of the extended and two of the limited 
channel* were reallocated to private radio service 
effective September 9, 1962. See DBMS Ordrr. 54 
R*»d Reg. 2d at 1094-96 However, common earner 
«r p^:aUona far these channels pending prior to that 
date were allowed to remain; therefore, we mual 
consider these in our common carrier lott«*ry 
sndyib. 

’*NdtioiMil Microwave Interconnect Co.. 68 
FCCJd 1716, 1727 (1962). 

M)FMS Order. 54 Rad Rag. 2d (FftF) 1091 (1983) 


were reintroduced in August 1984 under 
a rechanneli 2 ed scheme. 14 The 18 CHz 
common carrier channels can be used 
either for extended or limited networks. 

9. In the major markets most of the 
additional channels at 18 CHz now have 
one or more applications pending; 
however, for the most part these are 
from new applicants rather than from 
applicants at 10 Cllz amending to 
relieve mutually exclusive situations. 
The Common Carrier Bureau has taken 
other steps to assure that DTS 
frequencies are available to applicants 
with a genuine need and desire to 
provide DEMS service. 14 Nevertheless, a 
significant number of mutually exclusive 
situations remain. We must now 
proceed to resolve these mutually 
exclusive situations. 

II. Lottery Authority 

10. In 1982 the Communications Act 
was amended in part to provide the 
Commission with authority to use 
random selection procedures (lotteries) 
in selecting from among mutually 
exclusive applicants. 14 By providing the 
Commission with this tool. Congress 
intended "to alleviate many of the 
delays and burdensome costs faced by 
both applicants and the Commission in 
an initial comparative licensing 
proceeding with mutually exclusive 
applicants." 17 

11. To implement the lottery 
amendments, the Commission in 1983 
adopted rules containing the genera) 
procedure for lotteries and identified 
those services where lotteries would be 
used. 14 In low power television 14 and 
public land mobile radio services,** 
lotteries would be used on a service¬ 
wide basis. In certain private radio 
services, 71 lotteries would be only used 


♦• OHMS Order. 49 PR 37760 (September 28,19*4) 
u Poc example, applicants who filed for both 10 
CHx and 18 CHS channels in the same service areas 
were told either to make a detailed showing that 
both channels were needed, or to dismiss one of the 
two application* in each service area. S&e Public 
Notice 6275 {August 29.1964): see also DKMS Order, 
49 FR at 37771-72. This action has resulted in th* 
dismissal of some application*, making additional 
channels available. 

**Communications Amendments Act of 1962. Pub. 
L 97-259. 96 Slat. 1067 (1982). cod/ftvd to part at 47 

us e soon). 

'MIR Rep. No 765.97th Cong.. 2d Sesa. 37 (1962). 
'•Amendment of the Comm’n’s Rules to Allow the 
Selection from Among Certain Competing 
Applicants using Random Selection or Lotteries 
Instead of Comparative Hearings (hereinafter 
Lottery Order). 93 P.GC-2d 952 (1963). 

"See 47 C1H 1.1601-1.1626 

»S*e 47 CFR 1.621-1^23; id | 22325., 

"These are the private land mobile, operational 
fined microwave, aviation, and maritime services. 
See Lottery Order. 9i F.CC2d at 963-91. 


on a case-by-case basis, when Ihere 
were no substantial and material 
differences between the qualifications of 
competing applicants. By subsequent 
orders, the Commission has extendtfd 
the use of lotteries on a service-wide 
basis to the cellular ** and multichannel 
multipoint distribution services.** 

12, Before using a lottery in any given 
service, we must determine whether the 
use of a lottery more effectively furthers 
the public interest than the traditional 
comparative hearing process. The 
Conference Committee detailed five 
specific public interest criteria to be 
considered: 

Rclwunt factors for the Commission’s 
consideration in determining whether u 
lottery would serve the public interest would 
include: whether there is a large number of 
licenses available In the particular service 
under consideration; whether there Is a large 
number of mutually exclusive applications for 
each license, for example, when a new 
service is initiated: whether there is a 
significant backlog of applications; whether 
employing a lottery would significantly speed 
up the process of getting service to the public; 
and whether selection of the licensee will 
significantly improve the level diversity of 
information available in the community 
versus the use of the traditional comparative 
hearing process.•• 

In making our public interest 
determination, we must consider each of 
these criteria "when deciding whether to 
utilize a lottery in a particular 
instance. . , ."** 

13. A consideration ofrthese criteria 
would support our proposal to use 
lotteries for DTS applications. The first 
criterion is the number of licenses 
available in the service. With regard to 
common carrier DEMS. in the major 
service areas, applications are on file for 
seven limited and six extended network 
channels st 10 GHz, and for five 18 GHz 
channels. With regard to the second 
factor, the number of applicants per 
channel, there are currently between 
two and five applicants in each mutually 
exclusive situation. With regard to the 
third criterion, the backlog of 
applications, we note that there are 
approximately 77 SMSAs in which then? 


** Amendment of the Comm n » Rules to Alluw the 
Selection from Among Mutually Exclusive 
Competing Cellular Applicants Using Random 
Selci.tion or Lotteries instead of Comparative 
Hearings (hereinafter Cellular Lottery OrdarJ. 49 FR 
23628 (June 7.19*4). 

** Amendment of Parts 2.21.74. and 94 of the 
Comtn'n’a Rules and Regulations In regard to 
frequency allocation to the Instructional Television 
Fixed Serv., the Multipoint Diatrtb. Serv . and the 
Private Operational Fixed Microwave Serv 
(hereinafter MMDS Lottery Order). 50 FR 5963 
(February 13.1965) 

"ILR Rep- No. 765.97th Cong, 2d Sea*. J7 (1962). 
»ld. 
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are 301 mutually exclusive situations 
involving some B45 applications.*The 
fourth factor is whether a lottery would 
significantly accelerate the licensing 
process. We have, in previous orders, 
discussed generally the relative delays 
required for hearings as compared to 
lotteries, and concluded that lotteris 
permit services more rapidly to he made 
available to the pnblic; ** with respect to 
DEMS specifically, we note that the 
particular network structure of the 
service would increase the complexity 
of a comparative hearing.* Finally, we 
note that the last criteria, diversity of 
information sources, is inapplicable to 
common carrier services such as DEMS 
where the carriers do not control the 
content of the transmitted information. 

14. For these reasons, we believe that 
DEMS meets the relevant Congressional 
criteria as a service where the use of 
lotteries is appropriate. In uddition. for 
DEMS we note that an impediment to 
the use of comparative hearings has 
been the lack of any significant material 
difference which can be the basis for 
designated comparative consideration. w 
Thus, wc are proposing that lotteries 
would be used on a serv ice-wide basis 
for those DTS applications that are 
mutually exclusive.* 

IV. Lottery Procedure 

15. The Commission currently has 
DTS applications on file for practically 
all channels in alfmalor SMSAs. 11 For 


* There may in fact be more mutually exclusive 
application*. These figures only Include 
applications that are admlni*tmlively mutually 
exclusive (l.e. more than one applicant for a given 
channel in the same SMSA). They do not include 
those situations where applicant* m*y be 
electrically mutually exclusive. 

"Eg Cellular Lottery Order, 54 Rail Re*. 2d at 
14; MMDS Lottery Order. 50 FR at SUM 

’• We originally chow not to resolve mutually 
exclusive applications on a network by-network 
basis. 5w National Microwave Interconnect Co, 88 
F.C.CJSd at 1728-29. 

**Those commenlcrs who ore not in favor of the 
use of lotteries are encouraged to outline in as much 
detail as possible the potential comparatrie Issues 
upon which applications could he designated. 

• Wc are not proposing that any prWuteme* he 
granted in DKMS lotteries ‘Hie Coaumvsfcuo 
employ s preferences In lotteries for media of mass 
communication. However. DKMS is not a medium of 
mass communication, but rather is a traditional 
common carrier service for which pcrfrrrncc* 
would be inappropriate. Sc* Cellular Lottery Order, 
49 FR at 23817-3* Conference Report. Buprv n 23. el 
41. 

A, Thc lottery amendment empowers the 
Commission to use lotteries In any proceeding 
where the first application was tendered for Ming 
on or after August 14.1981 Wc have a few UTS 
applications received prior to the dale, and we will 
not use statutory lotteries pursuant to serikm 30MJU 
to process these applications. 


nearly all of these. the time for filing 
petitions to deny has run. and in fact 
petitions to deny have been filed against 
some applications. The cut-off period set 
out in 4? CFR 21.32 has also run for most 
applications; applicants wishing 
comparative consideration have already 
filed competing DTS applications. As 
noted above* the Common Carrier 
Bureau estimates that there are 
approximately 77 SMSAs in which thr?re 
are 301 administrative mutually 
exclusive situations involving 845 
applications. The proposed lottery 
procedure is suggested as a method of 
resolving problems of mutual exclusivity 
for those applications already filed. 

10. To be included in a DEMS lottery, 
un application must be otherwise 
grantable. M The Common Carrier 
Bureau will process all applications to 
make sure that they are acceptable for 
filing. When the Bureau determines that 
two or more acceptable applications are 
mutually exclusive, the Bureau will then 
resolve all petitions to deny the 
applications,*and determine whether 
or not there are any material issues of 
fact concerning the applications. If there 
are no materia! issues, the Bureau will 
designate those applications for lottery. 
Iflhere are material issues of fact, they 
will be designated for a streamlined 
"paper hearing". We propose to follow 
generally the procedures outlined in 47 
CFR 1.823. If only one qualified 
applicant for the license or permit 
emerges, that applicant will be awarded 
the license or permit. If more than one 
applicant remains after any such 
hearing, then a lottery will be used. 

17. By employing this procedure, we 
note that in most cases the tentative 
selectee produced by the lottery’ will 
have hod all material factual issues 
resolved prior to the lottery. Thus, that 


M S«n l. tvpra. 

"Wr nolo that this procedure of resolving nil 
petitions prior to the lottery. was rejected for other 
services such as cellular. Cellular Lottery 
Order, 40 FK 23043: **> Lottery Order. W F flC.M at 
90MA 90S. Nevertheless, wo believe that the 
procedure outlined here Is appropriate in DKMS 
lotteries, for several reasons. First, unlike thr other 
services, there are generally only between fwo and 
fiva applicants per mutually -exclusive situation: of 
these, there may be on the avrrsgr one or fewer 
Application per lottery that has a petition filed 
against it Thus, resolving the petitions prior to 
lottery would not involve an inordinate amount of 
Commission resources Second, there are many 
situations where there are only two applicants 
involved, if a petition wera to be sustained and one 
of the application* dismissed. * lottery would then 
become unnecessary. Further, if petitions are 
resolvrd prior to the lottery, then tn almost all cases 
thr lottery selectee could be awarded a permit 
without further proceeding* Foully our proposed 
procedure may encourage compliance with 
construction schedules try thoee applicants who 
have delayed construction of other parts of thrir 
network, and may encourage reluctant applicants to 
settle prior to any given lottery. 


selectee will in must coses be in a 
position to be awarded a license or 
permit without any further proceeding 

18. We wish to emphasize that those* 
applicants who have been awarded a 
network authorization and construction 
permits in other service areas will have 
their authorization scrutinized prior to 
inclusion in a lottery. In particular, 

S 21.43 of our rules provides that a 
network construction schedule must 
provide for “substantial progress” in the 
early years of the construction of a 
network. 14 Applicants who have not 
made “substantial progress” may be in 
violation of the network authority, a 
factor that must be considered in 
determining whether they should be 
permitted to pursue further permits by 
lottery or otherwise. 11 This 
determination is important, as it would 
not be in the public interest to include in 
a lottery applicants who have 
demonstrated by their lack of progress 
in the construction of the remainder of 
their network that they may not pursue 
the construction of further DTS facilities 
in a rapid and efficient manner. 

19. We intend where appropriate to 
consolidate applicatipns for cither 
hearing or lottery. In many instances, an 
identity of mutually exclusive applicant* 
exists in more than one service area on 
the same channel In this respect, we 
note that such consolidation may be 
necessary for extended network licenses 
and permits. For cxumple. assume A 
and B are the only mutually exclusive 
applicants for the same extended 
network channel in 40 cities. If each city 
is resolved independently, by lottery or 
hearing, the result may be that A is 
awarded 20 permits and B 20 permits. 
Because there is a requirement that an 
extrnded network contain 30 or more 
SMSAs, the result may be that neither A 
nor B will end up with a sufficient 
number of SMSAs for a network 
authorization. On the other hand, if ail 
40 are consolidated for one hearing or 
lottery, the winner will be guaranteed a 
sufficient number of DTS permits to 
fulfill the network requirement. For this 
reason, in addition lo the general 
efficiency which consolidation will 
provide, we intend where appropriate to 


“47 CFR 21.43KH0 (extended networks): id. 

| 21.43|lH 2] (limited an wot Vs) 

* Network authority Is required before todtvtrfuui 
amstrurtion permits can be granted. 47 CFR 21.51(1* 
>rr Wky and Rules Concerning Rates for 
Competitive Carrier Service# and Facilities 
Authorization* Therefor, 40 FR 34828. 34833 
(Svpti- nibrr 4. 19MJ The question of whether an 
applicant hits jeopard bred his network authcjffxat«‘ r 
is ooe which would go to thr legal qualifications of 
the applicant 
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consolidate applications for treatment 
by one hearing or lottery 

20. We on* proposing in this notice to 
give parties who enter into settlement 
..greernents the cumulative number of 

i hances in a lottery that they would 
have if no settlement agreement had 
been reached.* We believe that such a 
proposal will encourage settlements by 
providing an incentive to settle, thereby 
fostering rapid implementation of 
service and reducing or eliminating 
.idoiinistratfve burdens. 

V. Administrative Matters 

21. Pursuant to the procedure set out 
m 5 1.415 of the Commission’s rules. 47 
CFR 1.415. interested parties may file 
romments on or before April 22,1985 
and reply comments on or before May 
13.1985. All relevant und timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information und ideas not 
contained in the comments, provided 
that such information is placed in the 
public file, and provided that the fact of 
the Commission’s reliance on such 
information is notyd in the Report and 
Order. 

22. In accordance with the provisions 
of 5 1.419 of the rules, 47 CFR 1.419. 
formal participants shall file an orginal 
and five copies of their comments and 
nth»*r materials. Participants wishing 
each Commissioner to huve a personal 
copy of their comments should file an 
anginal and 11 copies. Members of the 
general public who wish to express their 
interest by participating informally may 
do so by submitting one copy. All 
comments are given the same 
consideration, regardless of the number 
of copies submitted Comments and 
reply comments should be sent to the 
Office of the Secretary. Federal 

C 'ommunications Commission. 
Washington, DC 20564. AH dot umenU 
will be available for public inspection 
during regular business hours at the 
Commission's Public Reference Room at 
its headquarters. Room 239,1919 M 
Street \W., Washington. DC. For 
general information on how to file 
comments, parties should contact the 
I CC Consumer Assistance and 
Information Division at |202H*32-7poa 

23. For purposes of this non restricted 
notice and comment rulemaking 
proceeding, members of the public, are 
advised that ex pane contacts arr 
permitted from the time the Commission 
adopts u notice of proposed rulemaking 


•TW* Is Ibr ftomr pmatluft* uwrd In ttfluUr and 
Ml *i loffrnra Srr OStthr Lottery Ordrr 4S FR at 
- MMD6 Orrkf. 50 KR at 


until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter Is adopted 
by the Commission, whichever is earlier. 
In general, an ex parte presentation is 
any written or oral communication 
(other than formal written comments/ 
pleadings und forma) oral arguments), 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission’s staff, 
which addresses the merits of the 
proceeding. Any person who submits a 
written ex parte presentation must serve 
a copy of that presentation on the 
Commission's Secretary for inclusion in 
the public file. Any person who makes 
an oral ex parte presentation addressing 
matters not fully covered in any 
previously filed written comments for 
the proceeding must prepare a written 
summary of that presentation on the day 
of oral presentation. That written 
summary must be served on the 
Commission's Secretary for inclusion in 
the public file, with a copy to the 
Commission official receiving the oral 
presentation. Each ex parte presentation 
dcsrrit>ed above must state on its facx* 
that the Secretary has been served, and 
must also state by docket numlier the 
proceeding to which it relates. See 
Severally 47 CFR 1.1231. 

24. As required by section 003 of the 
Regulatory Flexibility Act. wc huve 
prepared an initial regulatory flexibility 
analyses (IRKA) of the expected impact 
of these proposed policies and rules on 
small entities The IRFA is set forth in 
Appendix A. Written public comments 
are requested on the IRFA. Any such 
comments must tie filed in accordance 
with the same filing deadlines os 
comments on the rest of the Notice, but 
they must have a separate and distinct 
heading designating themas response to 
the regulatory flexibility analysis. 

25. For information on this proceeding, 
contact Stephen G. Thompson. Common 
Carrier Bureau |202)-634-1854 or (202)- 
034-1 BOO. 

VI. Conclusion 

20. The Commission has taken 
measures, including the allocation of 
additional spectrum and the policing of 
construction schedules, to assure that 
applicants wishing to construct DKMS 
networks can obtain frequencies for 
DT8. Despite these efforts, it appears 
that mutually exclusive situations will 
rertium For this reason, we propose the 
lottery procedures described herein as 
the best means of promoting the rapid 
and efficient development of DFMS 

27. Accordingly, pursuant to the 
authority contained in sections 4(i), 303. 


and 309(1) of the Communications Act of 
1934. as amended. 47 U.S.C. 4(1). 303 and 
309(i), it is Proposed that the 
amendments to Parts 1 and 21 of the 
Commission's rules which are set forth 
in Appendix B be adopted. 

28. The Secretary shall cause a copy 
of this Notice, including the initial 
regulatory flexibility analysis, to be sent 
to the Chief Counsel for Advocacy of the 
Small Business Administration in 
accordance with section 803(a) of the 
Regulatory Flexibility Act. 5 U.S.C. 

603(a) (1981). 

(Secs, 4. 303. 4H slut.. as untended 1066, 1092; 

47 U.S.C 154. 303) 

Federal Cnniniunli atiun* Commission. 
William J. Trunrico. 

Socrtttnry. 

Appendix A.—Initial Regulatory 
Flexibility Analysis 

/. Ihxi&on for Action 

In this proceeding the Commission 
seeks to develop a record and to elicit 
comments on proposed rules. The 
proposed rules are part of the 
Commission's ongoing review and 
reevaluation of its rules and policies. 

II. Objective 

The proceeding will elicit comments 
on the public interest benefits and costs 
of the proposed rule changes, in 
accordance with the Commission’s 
obligations under the mandate of 
Section 309 of the Communications Act 
of 1934. 47 U.S C 309. 

///. Legal Host's 

The legal basis fur eliciting comments 
on these proposals to chunge our rules is 
found in section 4. 303. and 309 of the 
Com moment ions Act. 47 U.S.C. 4. 303, 
309. 

IV. Description, Potent in! Impact, and 
Number of Smalt Foci!dies Affected 

The proposed rules would apply to all 
entities, including small entities, who 
seek authorization under Part 21 of the 
Commission's rules to construct and 
operate common carrier digital 
termination systems in the Digital 
Electronic Message Service. The 
proposed rules will reduce financial 
burdens on such entities by: (if) Utilizing 
in certain situations random selection 
procedures instead of hearings to select 
from among mutually exclusive 
applications; and (b) by utilizing in 
certain situations streamlined paper 
hearings rather than Formal hearings. 
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V. Recording, Ret ard Keeping and 
Other Compliance Requirements 

The proposed rules will create no 
additional impact. 

17. Federal Rules Which Overlap, 
Duplicate or Conflict with the Proposed 
Rules 

There is no overlap, duplication or 
conflict. 

17/. Any Significant Alternative 
Minimixing Impact on Small Entities 
and Consistent with Stated Objectives 

There is not significant alternative. 

Appendix B 

Parts 1 and 21 of Chapter 1 of Title 47 
of the Code of Federal Regulations area 
amended as follows: 

PART 1—PRACTICE AND 
PROCEDURES 

Subparl E—Complaints, Applications, 
Tariffs and Reports Involving Common 
Carriers 

1. Section 1.821 is amended by adding 
paragraph (cl), ns follows: 

11.821 Scope 
• # • • • 

(d) Digital Electronic Message Service. 

2. Section 1.822(a) is revised to read as 
follows: 

$ 1.822 General selection procedures. 

(a) Mutually exclusive applications for 
permits and licenses in the services 
specified in S 1.821 may be designated 
for random selection according to the 
procedures established for each service. 
Except as provided in S 1.825 below, 
following the random selection the 
Commission shall determine whether 
the applicant is qualified to receive the 
permit or license. If, after reviewing the 
tentative selectee's applications and 
pleadings properly filed against it. the 
Commission determines that a 
substantial and material question of fact 
exists, it shall designate the qualifying 
issue(s) for an expedited hearing. 

• • • • • 

3. A new S 1 825 is added, to read in 
its entirety as follows: 

§ 1.825 Random selection procedures for 
Digital Electronic Message Service. 

(a) If there are mutually exclusive 
applications for an initial permit or 
license for a digital termination system, 
the Commission may use the random 
selection process to select the permittee 
or licensee. Each such random selection 
shall be conducted under the direction 
of the Office of the Managing Director in 
conjunction with the Office of the 


Secretary. Following the random 
selection, the Commission shall 
announce the tentative selectee and 
shall proceed to award that applicant 
the appropriate licenses or permits. 

(b) The Commission will designate for 
random selection those applications for 
digital termination system permit(s) or 
license(s) that are mutually exclusive. 
Only those applications which are 
otherwise grantable in accordance with 
the standards set forth in g 21.32 (b)(1), 
(b)(4), and (b)(5) of this Title, will be 
designated for random selection. 

(c) Petitions to deny applications for 
digital termination system 
authorizations shall be filed within 
thirty dayB after the date of public 
notice announcing the acceptance for 
filing of any such authorizations or 
major amendments thereto, and shall 
meet all other requirements of $ 21.30 of 
this Title. Any such petitions shall be 
resolved by the Commission prior to or 
concurrent with the designation for 
random selection. 

PART 21—DOMESTIC PUBLIC FIXED 
RADIO SERVICES 

Subpart B—Applications and Licenses 

4. Section 21.33 is amended by 
redesignating paragraph (b) as new 
paragraph (c), and by adding a new 
paragraph (b). lo read as follows: 

$ 21.33 Grants by random selection. 

• • • • • 

(b) If an application for an initial 
permit or license for a digital 
termination system in the Digital 
Electronic Message Service is mutually 
exclusive with another such application, 
and if the application are otherwise 
grantable in accordance with the 
conditions set forth in S 21.32 (b)(1). 
(b)(4) and (b)(5). the applications may be 
included in the random selection 
process set forth in Part I. §5 1.821 at 
svq. Renewal applications shall not be 
included In a random selection process. 
If an identity of applicants have 
mutually exclusive applications in more 
than one service area, these may be 
consolidated for purposes of one 
random selection procedure. 


Separate Statement of Commissioner 
Henry M. Rivera 

Re: Amendment of Parts 1 and 21 of the 
Commission's Rules to Establish 
Procedures for Processing Mutually 
Exclusive Applications for Digital 
Termination Systems in the Digital 
Electronic Message Service (CC 
Docket No. 85-10) 


I am steadfast in my belief that the 
fostering of opportunities for minority 
ownership and participation in oil 
telecommunications services is worthy 
of pursuit by this Commission. 
Accordingly, and since we believe we 
have the authority to award minority 
perferences here given a sufficient 
record upon which to uct. Cellular 
Lottery Order , 49 FR at 23837-38, we 
would be remiss if we did not solicit 
comments on this matter. Therefore, 
commenters should address whether the 
Commission can and should, pursuant to 
our general authority under the public 
interest standard or other wise, use any 
preferences in any lottery or other 
mechanism used to select a licensee 
from among mutually exclusive 
applicants. 1 

|FR Doc 85-8744 Filed 3-20-85; B:45 <im| 

•lUJNa COOC 


47 CFR Part 73 
I MM Docket 83-842) 

Elimination of Unnecessary Broadcast 
Regulation 

agency: Federal Communications 
Commission. 

action: Proposed removal of rules: 
extension of comment and reply 
comment period. 


summary: Hie FCC is extending the 
time for submission of comments and 
reply comments in this Docket 
concerning amendment of the 
Commission's rules to eliminate or 
substantially modify its rules with 
respect to Fraudulent Billing. Network 
Clipping, and Combination Advertising 
Rates and Joint Sales Practices. The 
Commission has taken this action in 
order to give all interested parties 
additional opportunity to comment and 
to assure a complete record in this 
proceeding. 

effective date: Comments are now due 
by April 29,1985 and reply comments 
are now due by May 14. 1985. 

address: Federal Communications 
Commission. 1919 M Street. NW., 
Washington. D.C. 20554. 


'Li fnrmulnUrw thrir comment*, Lomimmtrni 
should be imart* that with !hr um of compre**lcMt 
technique* it may be that the** DTS facilitic* could 
b* umnI for lh«? delivery of broadcast type »m ice* 
at some* point In thr future. Of cuueur. *uch use nf 
tbcic focilitie* Mould require the Commission in 
rrlhink lt« traditional common carrier cUtmficatioit 
of this service. Cf, Second Heport amt Order in 
Docket Stitts |Multichannel Multipoint DiflUibutiufi 
SwviaiJ, FCC 84-56#. released February 1,50 
FR5WajFrh. U 1965). 
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FOR FURTHER INFORMATION CONTACT; 

James A. Hudgens, Office of Plans and 
Policy. (202) 853-5940. 

SUPPLEMENTARY INFORMATION; 

Order Extending Time for Filing 
Comments to Second Notice of Proposed 
Rule Making 

In the mutter of elimination of unnecessary 
broadcast regulation; MM Docket B3-842. 
Adopted: March U 1985. 

Released: March 14.19B5. 

By the Chief. Mass Media Bureau. 

1. On January 18.1985. the 
Commission adopted a Scntnd Notice of 
Proposed Rule Making in the above 
entitled proceeding (FTC 85-20, 34000) 
to consider the modification or 
elimination of the Commission's 
broadcast rules and policies concerning 
Fraudulent Billing and Network Clipping 
155 73.1205 and 73.4115) and its policies 
concerning Combination Advertising 
Rates and Joint Sales Practice* 


(§ 73.4005). The Notice was released on 
February 5.1985. with comments due by 
March 29.1985. and reply comments due 
by April 15.1985. 

2. On March 4.1985. the Association 
of National Advertisers, Vnc. (ANA), 
submitted a request for extension of 
time for filing comments herein. The 
petitioner states that it is a trade 
association representing approximately 
400 companies and that it is interested 
in fding comments because of the impact 
of the existing fraudulent billing rule 
upon national co-operative advertising 
on radio and television stations. 

3. ANA requests an extension of time 
"to April 29 or May 29" for two reasons: 
(1) It states that it needs such period to 
prepare "thoughtful and well-researched 
comments"; and (2) it also needs the 
period to organize its comments from its 
400-member organization. 

4. While the Commission is interested 
in expeditiously completing this 


proceeding, we also are cognizant of the 
importance of the issues raised in the 
Notice herein and wish to provide 
sufficient time for parties to submit 
comments. Therefore, we shall extend 
the time for filing comments for thirty 
(30) days. 

5. Accordingly, it is ordered that the 
time for filing comments and replies to 
comments in the above-entitled 
proceeding is extended to and including 
April 29,1985. for comments and May 
14.1985, for reply comments. 

8. This action is taken pursuant to 
authority found in section 4(i). 5(d)(i). 
and 303(r) of the Communications Act of 
1934, as amended, and 5 0.281 of the 
Commission’s Rules. 

Federal Communications Commission. 

James C- McKinney. 

Chief. Mass Media Bureau. 

(FR Doc. 85-6745 Filed 3-20-85, 845 nro) 

BILLING CODE *712-01-01 
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Notices 


Federal Roister 

Vol. SO. No. 55 
Thursday. March 21, 1905 


This section ol the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Petitions by Producing Firms for 
Determinations of Eligibility To Apply 
for Trade Adjustment Assistance; 
Sylvania Shoe Manufacturing Corp., et 

aL 

Petitions have been accepted for filing 
from the following firms: (1) Sylvania 
Shoe Manufacturing Corporation, 350 
South Street, McSherrystown. 
Pennsylvania 17344, producer of 
footwear for men. women and children 
(accepted January 29.1985): (2) Duftler 8 
Sons. Inc*. 568 Broadway, New York, 
New York 10012. producer of apparel, 
hat and tablecloth trimmings (accepted 
January 30.1985); (3) Leegin Creative 
Leather Products, Inc.. 14022 Nelson 
Avenue, City of Industry, California 
91746, producer of belts, suspenders, 
wallets, wristbands and keyrings 
(accepted February 5,1985): (4) H. 
Ilertzberg & Son. Inc., P.O. Box 400, 
Middletown. New York 10940. producer 
of brushes, brooms and mops (accepted 
February 7,1985); (5) Weldon Machine 
Tool. Inc., 1800 West King Street. York. 
Pennsylvania 17404. producer of 
machine tools (accepted February 8. 
1985); (6) Christianson Systems, Inc., 

R.R. 1, Blomkest. Minnesota 56216, 
producer of agricultural equipment 
(accepted February 11,1985); (7) 
Coneross Manufacturing, Inc., P.O. Box 
18, Richland, South Carolina 29075, 
producer of women's blouses (accepted 
February 11.1985); (8) D A W Supply 
Company, lnc„ 1251 East Olympic 
Boulevard. Los Angeles, California 
90021. producer of lamp and electric 
fixture components (accepted February 
20,1985); (9) R. T. Mannlc, Inc.. 5160 
North Parfet. Wheat Ridge. Colorado 
80333. producer of giftware and soles 
display fixtures (accepted February 20. 
1985); (10)) Micro-Trak Corporation. 620 
Race Street, Holyoke. Massachusetts 


01040. producer of electronic audio 
equipment (accepted February 20.1985); 
(11) Waterbury Buckle Company. 952 
South Main Street, Waterbury. 
Connecticut 06721, producer of metal 
buckles and other stampings, wire 
formings and die castings (accepted 
February 25.1985); (12) Hazlitt 
Vineyards. Inc.. P.O. Box 7, Hector, New 
York 14841, producer of grapes and 
cherries (accepted February 25,1985); 
(13) Riley Creek Lumber Company. P.O. 
Box 831, Laclede, Idaho 83841. producer 
of softwood lumber and logs (accepted 
February 27.1985); (14) Vemc Q. Powell 
Flutes, Inc., 70 Bow Street. Arlington, 
Massachusetts 02174. producer of flutes 
and piccolos (accepted Ktorch 1.1985); 
(15) Cosco, Inc., 2525 State Street. 
Columbus, Indiana 47201, producer of 
juvenile and household furniture, 
housewares and bathware (accepted 
March 6,1985); (16) Artisan Electronics 
Corporation. 5 Eastmans Road, 
Parsippany. New Jersey 07054, producer 
of electronic musical instruments, cable 
and harness assemblies and industrial 
control dervices (accepted March 6. 
1985); (17) Fairfield Equipment 
Company, Inc.. 810 Union Avenue 
Bridgeport, Connecticut 00607, producer 
of machine tools (accepted March 6, 
1985); (18) Kennedy Brothers, Inc., 11 
Main Street. Vergennes. Vermont 05491. 
producer of woodenware (accepted 
March 8.1985): (19) Essex Metal 
Products Company. Inc., 6122 Hudson 
Avenue, West New York, New Jersey 
07093. producer of belt buckles, 
suspender hardware and other metal 
stampings (accepted March 7.1985); (20) 
Leonard Corporation. 323 East 
Alleghany, Philadelphia. Pennsylvania 
19134, producer of emblems, badges and 
decals (accepted March 8,1985); and 
(21) Kirby Manufacturing Company, Inc.. 
P.O. Box 8, McClure. Pennsylvania 
17841, producer of women's shirts, 
skirts, pants, pajamas, and nightgowns, 
and men's and women’s robes (accepted 
March 8.1985). 

The petitions were submitted 
pursuant to section 251 of the Trade Act 
of 1974 (Pub. L 93-618). Consquently, 
the United States Department of 
Commerce has initiated separate 
investigations to determine whether 
increased imports into the United States 
of articles like or directly competitive 
with those produced by each firm 
contributed importantly to total or 
partial separation of the Firm's workers. 


or threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 

Any party having a substantial 
interest in the proceedings may request 
a public hearing on the matter. A 
request for a hearing must be received 
by the Director, Certification Division. 
Office of Trade Adjustment Assistance. 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230, no later than the close of 
business of the tenth calendar day 
following the publication of this notice. 

The Catalog of Federal Domestic 
Assistance official program number and 
title of the program under which these 
petitions are submitted is 11.309, Trade 
Adjustment Assistance. Inasfar as this 
notice involves petitions for the 
determination of eligibility under the 
Trade Act of 1974, the requirments of 
Office of Management and Budget 
Circular No. A-95 regarding review by 
clearinghouses do not apply. 

Charles L. Smith, 

Acting Director, Certification Division, Office 
of Troth' Ad jus Intent Assistance. 

(FR Doc. 85-6715 Filed 3-20-85; 8:45 am) 
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Automated Manufacturing Equipment 
Technical Advisory Committee; 
Partially Closed Meeting 

A meeting of the Automated 
Manufacturing Equipment Technical 
Advisory Committee will be held April 
9,1985, at 9:30 a m., Herbert C. Hoover 
Building. Room 3708.14th Street and 
Constitution Avenue N.W.. Washington. 
D C. The Committee advises the Office 
of Export Administration with respect to 
technical questions which affect the 
level of export control applicable to 
automated manufacturing equipment or 
technology. 

Agenda 

1. Introduction of members and guests. 

2. Opening remarks by the Chairman. 

3. Presentation of papers or comments 
by the public. 

4. Invited presentations by members 
of industry. 

5. Discussion of the 1985 annual plan. 

6. Plan for achieving decontrols of 
lower-end technology. 

7. New Business. 

8. Action items under way. 

9. Action items due at meeting. 
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Executive Session 

10. Discussions of matters properly 
classified under Executive Order 12356. 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session will be open to 
the public and a limited number of seats 
will be available. To the extent time 
permits, members of the public may 
[ resent oral statements to the 
Committee. Written statements may be 
submitted at any time before or after the 
meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
ihe delegate of the General Counsel, 
formally determined on February 6. 

1984. pursuant to section 10(d) of the 
Federal Advisory Committee Act. as 
tmended by section 5(c) of the 
Government In The Sunshine Act. Pub.L 
94-409. that the matters to be discussed 
in the Executive Session should be 
‘ \empt from the provisions of the 
Federal Advisory Committee Act 
relating to open meetings and public 
participation therein, because the 
Kxecutivc Session will be concerned 
with matters listed in 5 U.S.C. 552b(c)(l) 
;md are properly classified under 
Executive Order 12358. 

A copy of the Notice of Determination 
to close meetings or portions thereof is 
nailable for public inspection and 
copying in the Central Reference und 
Records Inspection Facility, Room 6028. 
U.S. Department of Commerce, 
telephone: (202) 377-4217. For further 
information or copies of the minutes 
contact Margaret A. Cornejo (202) 377- 
2583. 

Dated* March IS. 1985. 

Milton M. Baltas, 

Director of Technical Programs. Office of 
Export Administration. 

|FR Doc. 85-6713 Filed 3-2l>-85, 845 am| 

BILLING coot 3510-0T-N 


Semiconductor Technical Advisory 
Committee; Partially Closed Meeting 

summary: The Semiconductor Technical 
Advisory Committee was initially 
established on January 3.1973. and 
rechartered on Jonuury 5,1981 in 
accordance with the Export 
Administration Act of 1979 and the 
Federal Advisory Committee Act. 

TIME AND PLACE: April 10,1985 at 9:30 
a.m.. Herbert C. Hoover Building. Room 
3407.14th Street and Constitution Ave. 
N.W.. Washington. D.C. 

Agenda General Session 

1. Opening remarks by the Chairman. 


2. Introduction of new TAC members. 

3. Presentation of papers or comments 
by the public. 

4. Discussion of current export control 
problems for industry: 

a. Current regulatory problems; 
specific cases. 

b. Identified area. 

5. Old committee business. 

6. New committee business 

7. Action items underway. 

8. Action items due at next meeting. 

Executive Session 

9. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

Public Participation 

The General Session will be open to 
the public and a limited number of seats 
will be available. To the extent time 
permits members of the public may 
present oral statements to the 
Committee. Written statements may be 
submitted at any time before or after the 
meeting. 

SUPPLEMENTARY INFORMATION: A Notice 
of Determination to close meeting or 
portions of meetings of the Committee to 
the public on the basis of 5 U.S.C. 
552(c)(1) was approved on February 6. 
1984, in accordance with the Federal 
Advisory Committee Act. A copy of the 
Notice is available for public inspection 
and copying in the Central Reference 
and Records Inspection Facility. Room 
6628, U.S. Department of Commerce, 
(202) 377-4217. 

For further information or copies of 
the minutes contact Margaret A. 

Cornejo. (202) 377-2583. 

Dated: March 18.1985. 

Milton M. Baltas, 

Director, Technical Programs Stuff, Office of 
Export Administration, 

[FR Doc. 85-6714 Filed 3-20-85: 8:45 am| 
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Transportation and Related Test 
Equipment Technical Advisory 
Committee; Partially Closed Meeting 

A meeting of the Transportation and 
Related Test Equipment Technical 
Advisory Committee will be held April 
12,1985. at 9:30 a.m., Herbert C. Hoover 
Building, Room 3708.14th Street and 
Constitution Avenue N.W.. Washington, 
DC. 

The Committee advises the Office of 
Export Administration with respect to 
technical questions which affect the 
level of export controls applicable to 


transportation and related equipment or 
technology. 

Agenda 

1. Opening remarks by the Chairman. 

2. Presentation of papers or comments 
by the public. 

3. Industry participation requested in 
the area of marine and undersea 
vehicles and technology. 

4. Subcommittee formation. 

5. Selection of subcommittee 
chairmen. 

Executive Session # 

6. Discussions of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session will be open to 
the public and a limited number of seats 
will be available. To the extent time 
permits, members of the public may 
present oral statements to the 
Committee. Written statements may be 
submitted at any time before or after the 
meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on February 19, 
1985, pursuant to section 10(d) of the 
Federal Advisory Committee Act. as 
amended by section 5(c) of the 
Government In The Sunshine Act. Pub. 

L 94-409, that the matters to be 
discussed in the Executive Session 
should be exempt from the provisions of 
the Federal Advisory Committee Act 
relating to open meetings and public 
participation therein, because the 
Executive Session will be concerned 
with matters listed in 5 U.S.C. 552b(c)(l) 
and are properly classified under 
Executive Order 12356. 

A copy of the Notice of Determination 
to close meetings or portions thereof is 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility. Room 6628, 
U.S, Department of Commerce, 
telephone: (202) 377-4217. For further 
information or copies of the minutes 
contact Margaret A. Cornejo (202) 377- 
2583. 

Dated: March IB. 1985. 

Milton M. Baltav 

Director. Technical Programs Stuff. Office of 
Export A dminis trattan. 

|FR Doc. 85-6712 Filed 3-20-85; 8 45 um| 

BILLING COOC 3S10-0T-V 
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National Oceanic and Atmospheric 
Administration 

Pacific Coast Groundfish Fishery 

Correction 

In FR Doc. 85-6023 published on page 
10290 in the issue of Thursday, March 
14,1985. appeared in the Proposed Rules 
section; however, it should have 
appeared in the notices section. 

OltUttQ COOC 1SM-01-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Requesting Public Comment on 
Bilateral Textile Consultations with 
Bangladesh on Category 340 

March 15.1905. 

On February 28.1985, the United 
States Government, under Article 3 of 
the Arrangement Regarding 
International Trade in Textiles, 
requested the Government of 
Bangladesh to enter into consultations 
concerning exports to the United States 
of men's and boys* woven cotton shirts 
in Category 340, produced or 
manufactured in Bangladesh. 

The purpose of this notice is to advise 
that, if no solution Is agreed upon in 
consultations with Bangladesh, the 
Committee for the Implementation of 
Textile Agreements may later establish 
a limit for the entry and withdrawal 
from warehouse for consumption of 
men’s and boys* woven cotton shirts in 
Category 340, produced or manufactured 
in Bangladesh and exported to the 
United States during the twelve-month 
period which began on February 28,1985 
and extends through February 27.1986 
at a level of 212,011 dozen. 

A summary market statement follows 
this notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 340, is invited 
to submit such comments or information 
in ten copies to Mr. Walter C. Lenahan. 
Chairman. Committee for the 
Implementation of Textile Agreements, 
International Trade Administration, U.S. 
Department of Commerce, Washington. 
D.C. 20230. Because the exact timing of 
the consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce. 

14th and Constitution Avenue. NW.. 
Washington, D.C., and may be obtained 
upon written request. 


Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute **a foreign 
affairs function of the United States.'* 
Walter C, Lenahan. 

Chairman . Committee for the Implementation 
of Textile Agreements. 

Bangladesh—Market Statement 

Category 340: Men '$ and Boy's Woven Cotton 
Shirts 

February 1985. 

U.S, imports of Category 340 from 
Bangladesh increased 506% in 1984 to over 
253,000 dozen. The 1983 level of 42X00 dozen 
was up 85% from 1982. An examination of 
this category's growth by TSUSA Numbers 
shows a disturbing and disruptive pattern. 

From a very low level of 22,600 dozen in 
1962. Bangladesh has spread its increase in 
Category 340 imports over a major portion of 
the TSUSA Numbers. Their exporting pattern 
shows in that the first year they enter a small 
amount under a TSUSA Number their entries 
grow exponentially the second year, and by 
year three, they reach a high level far above 
that of normal, controlled growth. In 1984. 
imports under four TSUSA Numbers 
dominated, with 73% of total Category 340 
imports, and all but one of them had virtually 
no imports in 1962. These were TSUSA Nos. 
379.5545, men's cotton yarn dyed sport shirts; 
379.555a men's cotton sport shirts; 379.5565, 
boys* cotton sport shirts; and. 363.472a 
infants cotton sport shirts. 

The 1983 ratio of imports to production 
increased to an estimated 180%. The 1984 
ratio was nearly double that of 1979. 

(FR Doc 65-6710 Filed 3-20-85; 8:45 am| 
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Adjusting the Import Restraint Levels 
for Certain Cotton Textile Products 
Produced or Manufactured in Brazil 

March 15.1965. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O.11651 of March 3.1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on March 21, 
1985, For further information contact 
James Nader. International Trade 
Specialist (202) 377-4212. 

Background 

A CITA directive dated March 28, 

1984 (49 FR 13064) established restraint 


limits for certain specified categories of 
cotton and man-made fiber textiles and 
textile products, including Category 361 
(sheets), produced or manufactured in 
Brazil and exported during the 
agreement year which begun on April 1, 
1984 and extends through March 31, 
1985. Under the terms of the Bilateral 
Cotton and Man-Made Fiber Textile 
Agreement of March 31.1982, as 
amended, between the Governments of 
the United States and the Federative 
Republic of Brazil, and at the request of 
the Government of the Federative 
Republic of Brazil, the Government of 
the United States has agreed to increase 
the consultation level for Category 361 
from 290,323 numbers to 362.903 
numbers for the current agreement year. 
The letter to the Commissioner of 
Customs which follows this notice 
further amends the March 23,1984 
directive to increase this level. 

A description of the textile categories 
in terms of TiLU.S.A. numbers was 
published in the Federal Register on 
December 13,1982 (47 FR 55709). as 
amended on April 7,1983 (48 FR 15175). 
May 3.1983 (48 FR 19924), December 14. 
1983 (48 FR 55607), December 30.1983 
(48 FR 57584), April 4. 1984 (49 FR 
13397), June 28,1984 (49 FR 26622). July 
16,1984 (49 FR 28754). November 9.1984 
(49 FR 44782). and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

Walter C. Lenahan. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

March 15,1985. 

Commissioner of Customs, Department 

of the Treasury. Washington. D.C. 

20229. 

Dear Mr. Commissioner This directive 
further amends, but does not cancel, the 
directive of March 2a 1984, which 
established import restraint limits for certain 
categories of cotton and man-made fiber 
textiles and textile products, produced or 
manufactured in Brazil and exported during 
the twelve-month period which began on 
April 1.1984. 

Effective on March 21.19B5, the directive of 
Mnrch 28,1984 is hereby further amended to 
include an adjusted restraint level of 362.903 
numbers 1 for cotton textile products in 
Category 381. 

The Committee for the Implementation of 
Textile Agreement has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 


1 In level Set not been adjusted to account for any 
imports exported after March 31.1904. 
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Sincerely. 

Waller C. Lunuhan, 

Chairtnan. Committee for the tmptcnwnlalkm 
of Textile Agreements. 

|FK Ooc. 65-6711 Filed $-20-65; 645 am| 
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DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Advisory Committee on 
Women in the Services (DACOWITSfc 
Meeting 

action: Notice of meeting. 

summary: Pursuant to Pub. L 92-463, 
nHice I* hereby given of a forthcoming 
meeting of the Defense Advisory 
Committee on Women in the Services 
(DACOWfTS). The purpose of the 
D ACOWITS is to assist and advise the 
Secretary of Defense on matters relating 
in women in the Services. The 
Committee meets semiannually. 
date: April 21-25,1965 (Detailed agenda 
follows). 

address: Springfield Hilton Hotel. 0550 
l.uisdate Road. Springfield, Virginia 
unless otherwise noted in detailed 
i^rnda. 

Agenda 

Sessions will be conducted daily us 
indicated and will be open to the public. 
The agenda will include the following 
meetings and discussions: 

Sunday, 21 April 1985—Springfield 
U/ton 

n:00a.m.-4:00 p.m., Registration 
U:00 a.m.-12:00 noon. Executive 
Committee Meeting 
12:00 noon-l:30 p.m.“Gel Acquainted” 
Luncheon (DACOWITS) Members 
Only) 

MilRep Luncheon (MilReps and 
Liaison Officers Only) 

L30 p.m.-2:30 pjn.. Chair's Orientation 
and Procedural Session 
2 30 p.m.-4:30 p.m.. Overview of OSD 
and the Military Sendees 
4 30 p.m.-5:30 p.m.. Subcommittee 
Meetings 

6:00 p.m.-7:00 p.m.. Old Guard Retreat, 
Parade Field—Ft. Myer 
?00 p m.-6:30 p.m., **No Host” Social 
Buffet. Officers' Club—Ft. Myer 
900 p.m, New Members Meeting 

Monday, 22 April 1985 — Springfield 

Hilton 

h 00 a m.-8 30 a.m.. Official Opening. 

Pentagon Auditorium—Room 5A1CJ70 
&40 a.m.-9:10 a.m.. Official Coffee. 
Military Women's Corridor—Pentagon 


9:30 »«,m.-10:30 a.m., AF Force 
Composition Study Briefing, Pentagon 
Auditorium—Room 5A1070 
1030 n.m.-11:15 a.m., Marine Women 
Officer Assignment. Classification A 
Deployment, Policies Briefing. 
Pentagon Auditorium—Room 5A1070 
12:00 noon—1:30 p.m.. Official 
Department of Defense Luncheon (By 
invitation only) 

1:45 p m.-3:15 p.m.. Women in the 
Reserves Briefing 
3:15 p.m.-3:45 p.m.. Direct Combat 
Probability Coding (DCPC) and the 
Army National Guard Briefings 
4:00 p.m.-5:45 p.m.. Subcommittee 
Meetings 

7310 p.m.-10:30 p.m., Official Department 
of Defense Reception and Dinner (By 
invitation only), Officers. Club—Ft. 
McNair 

Tuesday, 2d April 1985 

7:00 a,m.-10:30 p.m., Field Trip to the 
United States Military Academy, 

West Point, New York (By invitation 
only) 

Wednesday, 24. 1985—Springfield 
Hilton 

8:00 a.m.-10:00 a.m., Pre- A Post- 
Enlistment Career Counseling Briefing 
10:30 a.m.-tl:30 a.m„ Strategic Defense 
Initiative A High Technology Briefings 
11:30 n.m.-l:30 p.m, ' No-Host'* 
Luncheon (Base Visit Reports) 

1:30 p.m.—2:40 p.m.. Inspectors Genera! 

Reports on Anti-Discrimination 
2:40 p.m.—3:10 p.m.. Presentations by 
Members of the Public 
3:10 p.m.—7:00 p.m.. Subcommittee 
Meetings 

Subcommittee 1 A 2—WffA Briefing 
Subcommittee 3—Army Exist Survey 
Briefing 

Thursday. 25 April 1965 — Springfield 
Hilton 

8:00 a.m.—11:00 a.nL, General Business 
Session. Adjournment 
11:00 a.m.—12:00 noon. Executive 
Committee Meeting. 

FOR FURTHER INFORMATION CONTACT: 

Mujor Marilla J. Brown, Executive 
Secretary , DACOWITS. OASD 
(Manpower, Installations and Logistics), 
The Pentagon, Room 3D709. 

Washington. D.C. 20301-4000; telephone 
(202) 697-2122. 

SUPPLEMENTARY INFORMATION: The 

following rules and regulations will 
govern the participation by members of 
the public at the meeting: 

(1) Members of the public will not be 
permitted to attend the Official 
Department of Defense Luncheon or 
Dinner. 


(2) All business sessions, to include 
the Executive Committee Meetings, will 
be opt?n to the public. 

(3) Interested persons may submit a 
written statement and/or make an oral 
presentation for consideration by the 
Committee during the meeting. 

(4) Persons desiring to make an oral 
presentation or submit u written 
statement to the Committee must notify 
the point of contact listed above no later 
than March 29.1965. 

(5) Length and number of oral 
presentations to be made will depend on 
the number of requests received from 
the members of the public. 

(6) Oral presentations by members of 
the public will be permitted only from 
2:40 p.m. to 3:10 p.m. on Wednesday. 24 
April 1985, before the full Committee. 

(7) Each person desiring to make an 
oral presentation or submit a written 
statement must provide the DACOWITS 
Executive Secretariat with a copy of the 
presentation or 60 copies of the 
statement by 29 March 1985. 

(8) Persons submitting a written 
statement only for inclusion in the 
minutes of the meeting must submit one 
(1) copy either before or during the 
meeting or within five (5) days after the 
close of the meeting. 

(9) Other new items from members of 
the public may be presented in writing 
to any DACOWITS member for 
transmittal to the DACOW r ITS Chair or 
Executive Secretary to consider, as 
feasible. 

(10) Members of the public will not be 
permitted to enter into oral discussion 
conducted by the Committee members 
at any of the sessions; however, they 
will be permitted to reply to questions 
directed to them by the members of the 
Committee. 

Ill) Members of the public will be 
permitted to orally question the 
scheduled speakers if recogni7.ed by the 
Chair and if time allows after the official 
participants have asked questions and/ 
or made comments. 

(12) Questions from the public will not 
be accepted during the Subcommittee 
Sessions, the Executive Committee 
Meetings, or the Business Session on 
Thursday. 25 April 1965. 

Patricia II. Means. 

OSD Federal Register Liaison Officer. 
Department of Defense. 

March 15.1065. 

|FK Doc. 85-8708 Filed 3-20-65: 645 am| 

OtLUNO COOC M10-01-41 
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Department of the Navy 

Chief of Naval Operations Executive 
Panel Advisory Committee, SLCM 
Defense Task Force; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C App], notice is hereby given that 
the Chief of Naval Operations (CNO) 
Executive Panel Advisory Committee 
SLCM Defense Task Force will meet 
April 16-17,1365. from 9 a.m. to 5 p.m. 
each day, at 2000 North Beauregard 
Street, Alexandria, Virginia. All sessions 
will be closed to the public. 

The purport* of this meeting is to 
review technological aspects of cruise 
missile defense The entire agenda for 
the meeting will consist of discussions 
of key issues regarding the Navy's 
policy and technical responses to Soviet 
SLCM deployments and related 
intelligence. These matters constitute 
classified information that is specifically 
authorized by Executive order to be kept 
secret in the interest of national defense 
and is, in fact, properly classified 
pursuant to such Executive order. 
Accordingly, the Secretary of the Navy 
has determined in writing that the public 
interest requires that all sessions of the 
meeting be closed to the public because 
they will be concerned with matters 
listed in section 552b(c)(l) of title 5. 
United States Code. 

For further information concerning 
this meeting, contact Lieutenant Thomas 
E. Arnold. Executive Secretary of the 
CNO Executive Panel Advisory 
Committee. 2000 North Beauregard 
Street. Room 392, Alexandria, Virginia 
22311. Phone (703) 756-1205. 

Dated: March 15,1965. 

William F. Rom, fr.. 

Lieutenant. /ACC. US Navul Resen'e Federal 
Register Unison Officer. 

|FR Doc. 85-6728 Filed 3-26-85: 8:45 am) 
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National Environmental Policy Act 
Record of Decision To Homeport a 
Surface Action Group (SAG) at the 
Stapteton-Fort Wadsworth Complex; 
Staten Island, NY 

Pursuant to section 1Q2(2)(C) of the 
National Environmental Policy Act 
(NEPA) of 1969 and the Council on 
Environmental Quality Regulations (40 
CFR Part 1500), the U.S. Navy 
announces its decision to construct, 
homeport and operate a Battleship 
Surface Action Group (SAG) at the 
Stapleton-Fort Wadsworth Complex. 
Staten Island. New York. 

Staten Island is to be the homeport for 
the battleship IOWA, one cruiser, three 


destroyers, and two fast frigates making 
up the seven initial ships of the SAG. 
Present plans are for the ships to be 
berthed at the Stapleton waterfront with 
auxiliary watercraft sheltered in a 
mooring basin near the berths. To 
accommodate the SAG the Navy will 
construct a new bulkhead, requiring 
approximately 6.2 acres of fill, and 
dredge to a maximum 45 feet below 
mean low water for the battleship. On 
adjacent uplands of about 36 acres the 
Navy will construct those facilities that 
are essential to SAG operations such as 
a ship repair and maintenance facility, 
warehousing, outdoor storage, steam 
generating plant and a waterfront 
operations center. At Fort Wadsworth, 
situated some one and one quarter miles 
south of the waterfront area, the Navy 
will house, in a combination of existing 
and new construction, its administrative 
and public works activities, additional 
storage, and activities that support 
personnel as recreation, medical and 
dental clinics and retail provisioning. 
The homeport will involve some 4500+ 
military personnel and about 1000 
civilians. 

The Navy filed a Draft Environmental 
Impact Statement (DEIS) for the 
proposed action on October 26. 1964. A 
series of public hearings w ere held 
subsequently in Staten Island. 

Manhattan and in New Jersey. At the 
hearings the single issue of controversy 
was the lack of any documentation 
concerning the perceived presence of 
nuclear weapons, and the impacts that 
would be associated with any 
“accident** involving nuclear weapons. 
The majority of comments on the DF.1S 
also addressed the nuclear weapons 
issue. As noted in the DEIS and 
repeated in the Final E1S (FEIS) filed on 
February 8.1985, the Navy maintains 
that it will neither confirm or deny the 
presence of nuclear weapons at any 
specific location. The U. S. Supreme 
Court has recognized this position as a 
valid security measure to protect 
nuclear weapons and has held that the 
Navy need not jeopardize this protection 
by disclosing the associated impacts of 
their presence in an Environmental 
Impact Statement. Other concerns 
raised and addressed in the FEIS were 
the relationship of the homeport site to 
the Gateway National Recreation Area, 
traffic and congestion in Stapleton 
resulting from the Navy's presence, 
potential toxicity and disposal of 
dredged material, the fiscal impacts of 
the homeport versus economic benefits, 
air pollution, crime, compatibility of the 
homeport with the surrounding area, the 
need to communicate with the city as 
the action progresses. 


In selecting a site for Northeast 
homeporting the Navy examined the 
Brooklyn Army Terminal. Bayonne 
Military Ocean Terminal. South Boston 
Army Base. MA. Quonset Point/ 
Davisville. RL and the complex at Staten 
Island as potential locations. Based on 
multiple impact factors which included 
population, housing, economic, aquatic 
ecology, terrestrial ecology, land use. 
community facilities, transportation, 
energy, air quality, asthetics and others 
the Stapleton-Foii Wadsworth complex 
was selected as the Navy's preferred 
alternative. The Boston Army Base and 
various configurations at Quonset Point/ 
Davisville were also considered as 
feasible locations for homeporting and 
were developed in the Environmental 
Impact Statements produced. The no¬ 
action alternative was defined as 
maintaining the Battleship IOWA at the 
Norfolk. VA Naval Station and leaving 
other SAC vessels at their current 
homeport locations, thereby depriving 
their use as a coordinated force. 

Staten Island was selected as the site 
offering the best combination of overall 
operational characteristics. Berthing is 
easily accommodated, with immediate 
access to an approach channel and 
adequate maneuvering space. Excellent 
marine services are available a 9 well as 
access to other goods and supplies. Land 
is availible for construction of required 
shoreside facilities and personnel 
services can be accommodated in an 
area that is both separate and pleasing 
from an asethetic standpoint. From a 
strictly natural environmental 
standpoint the homeporting action is 
considered to cause equal or less of an 
overall impact than at either of the 
alternatives considered. 

Constructing the homeport at the 
Stapleton site will eliminate 6.5 acres of 
aquatic habitat and require about 65 
acres of harbor bottom to be dredged. 
Navy use will preclude any alternative 
land use or uses. Some additional 
burdens will be placed on community 
sendees as the result of the homeporting 
action. New activities at Fort 
Wadsworth may impact historic 
structures and archeological resources 
and may affect prior plans and 
specifications for Gateway Park. 

Existing traffic loads and patterns will 
be impacted, background noise will be 
increased and the visual character of the 
area will change. Mitiguting measures 
noted are possible to offset some of the 
impacts identified. 

The Navy believes that there are no 
outstanding issues to be resolved with 
respect to this project. Some of them 
mitigation measures require continued 
coordination between the Navy and 
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cognizant New York agencies and 
rrpresenttttives to effect implementation 
of the homeporting action and such 
coordination is expected to occur. 

Dated: March 14.1965 
Evrnrtt Pyatt, 

Assistant Secretary of the Nary (Shipbuilding 
erd logistics). 

|KR Hoc. 65-6729 Filed 3.20-65; 6*5 nm| 
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DEPARTMENT OF EDUCATION 

Proposed Information Collection 
Requests 

agency: Department of Education. 

action: Notice of Proposed Information 

: 

summary: The Deputy Under Secretary 
for Management invites comments on 
the proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1980. 
dates: Interested persons ure invited to 
submit comments on or before April 22, 
1985; 

addresses: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs. 
Attention: Desk Officer. Department of 
Education, Office of Management und 
Budget, 728 (uckson Place, NW„ Room 
^ew Executive Office Building. 

V\ ashington, D.C. 20503. Requests for 
copies of the proposed information 
collection requests should be addressed 
to Margaret B. Webster, Department of 
Education. 400 Maryland Avenue, SW., 
Room 4074. Switzer Building. 
Washington, D.C 20202. 

FOR FURTHER INFORMATION CONTACT: 

Margaret B. Webster (202) 426-7304. 
supplementary information: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent thut public 
participation in the approval process 
w ould defeat the purpose of the 
information collection, violate State or 
iedenl law, or substantially interfere 
with any agency's ability to perform its 
statutory obligations. 

The Deputy Under Secretary for 
Management publishes this notice 
containing proposed information 
collection requests prior to the 
Mibmiasion of these requests to OMB, 
Each proposed information collection, 
rouped by office, contains the 


following: (1) Type of review requested, 
e.g.. new, revision, extension, existing or 
reinstatement: (2) Title; (3) Agency form 
number (if anyf, (4) Frequency of the 
collection: (5) The affected public; (8) 
Reporting burden: and/or (7) 
Recordkeeping burden: and (8) Abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Margaret 
Webster at the address specified above. 

Dated: March 19. 1965 
Linds M. Combs, 

Deputy Undersecretary for Management. 

Office of Educational Research and 
Improvement 

Type of Review Requested: New 
Title: Fast Response Survey System. The 
Use of Volunteers in Adult Literacy 
Programs 

Agency Form Number: ED 2379-22 
Frequency: Nonrecurring 
Affected Public State or local 
governments: Non-profit institutions 
Reporting Burden: Responses: 750: 
Burden Hours: 250 

Recordkeeping Burden: Recordkeepers: 
0; Durden Hours: 0 

Abstract: The Adult Literacy Initiative 
9 Task Force needs information on the 
use. training and barriers to the use of 
volunteers in adult literacy programs. 
This study will survey organizations 
performing adult literacy programs to 
gather this information. The Task Force 
will use this information to implement 
the Federal Employee Literacy Training 
program (FELT) and other national 
efforts to reduce illiteracy among adults. 
Type of Review Requested: 
Reinstatement 

Title: Statistics of Public and Private 
School Libraries 1984-65 
Agency Form Number: ED 2413 
Frequency: Quadrennial 
Affected Public State or local 
government; Non-profit institutions 
Reporting Burden: Responses: 4,500; 
Burden Hours 3,600 

Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 

Abstract: The latest national data on 
school libraries are more than six years 
old and do not cover private schools or 
the use of technology in school libraries. 
This survey will sample public and 
private elementary A secondary schools 
to provide basis for planning, policy 
decisions and program administration. 
Type of Review Requested: New 
Title: Survey of Library Networks 1984 
Agency Form Number: G50-5P 
Frequency: Quadrennial 
Affected Public: State or local 
governments: Non-profit institutions 
Reporting Burden: Responses: 1,500: 
Burden Hours: 750 


Recordkeeping Burden: Recordkeepers: 
0: Burden Hours: 0 
Abstract: A surv ey of formal library 
networks and cooperatvie organizations 
will be conducted to determine the 
amount of growth in networking through 
these organizations and the effect new 
technology has had on this growth. The 
survey will also assess what impact 
netw orking has on libraries. 

|FR Doc. 85-8739 Filed 3-20-65: 8:45 um| 
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DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

I ERA Docket No 65-05-NG] 

Czar Resources Inc^ Application To 
Import Natural Gas From Canada 

agency: Department of Energy'. 
action: Notice of application for 
authorization to import natural gas from 
Canada: correction. 

summary: This document corrects a 
typographical error contained in the 
Notice of Application which was 
published March 18.1985 (50 FR 10835). 
FOR FURTHER INFORMATION CONTACT: 

P.). Fleming Natural Gas Division, 
OfTice of Fuels Programs, (202) 252-4819. 

Accordingly, the Natural Gas Division 
is correcting 63,000 Mcf per day to 6.300 
Mcf per day wherever it appears. 

Issued in Washington. D C. on March la 
1965 

lames \V. Workman, 

Director. Office of Fuels Programs, Economic 
Regulatory Administration. 

|KR Doc. 65-8837 Filed 3-20-65; 6.45 «m| 
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Application by Vermont Electric 
Transmission Co. To Amend the 
Presidential Permit Issued In Docket 
PP-76 

agency: Economic Regulatory 

Administration. DOE. 

action: Notice of application to amend 

the Presidential permit in Docket PP-76: 

Vermont Electric Transmission 

Company. 

summary: Vermont Electric 
Transmission Company (VETCO) has 
petitioned the Economic Regtilotory 
Administration (ERA) to amend the 
Presidential permit issued in Docket PP- 
78 and grant it permission to: (1) 

Operate the international 
interconnection authorized therein at a 
nominal power level of 2000 megawatts 
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(MW): (2) extend the previously 
authorized ±450 kilovolt (kV) dc 
transmission line south through New 
Hampshire to a location in northcentral 
Massachusetts: (3) construct an 1800 
MW dc/ac converter at the new 
terminus in Massachusetts; and (4) 
construct two new 345 kV transmission 
lines to reinforce the existing ac 
transmission system. 

FOR FURTHER INFORMATION CONTACT: 

Anthony |. Como. Coal and Electricity 
Division. Office of Fuels Programs, 
Economic Regulatory Administration. 
Department of Energy, Forrestal 
Building, Room GA-633.1000 
Independence Avenue. SW., 
Washington. D C. 20585, (202) 252- 
5935 

Lise Courtney M. Howe, International 
Trade and Emergency Preparedness, 
Office of General Counsel. 

Department of Energy, 1000 
Independence Avenue. SW„ 
Washington. D C. 20585, (202) 252- 
2900 

SUPPLEMENTARY information: In March 
1983, the member utilities of the New 
England Power Pool (NKPOOL) entered 
into h formal agreement with Hydro- 
Quebec to purchase 33 billion KWH of 
surplus hydroelectric energy over an 
eleven-year period beginning in 1986. To 
provide a means for delivering this 
energy', the construction of certain 
facilities was proposed. These facilities, 
referred to as Phase I. included: (1) A 
±450 kV dc transmission line Extending 
from the U.S.-Canadian international 
border in the town of Norton, Vermont 
to a site adjacent to the existing 
Comerford generating station in the 
town of Monroe, New Hampshire, and 
(2) a dc/ac converter terminal at the 
terminus of the dc transmission line. On 
April 5,1984. ERA issued a Presidential 
permit to VETCO in Docket PP-76 
authorizing the construction, connection, 
operation and maintenance of these 
facilities. 

The Phase I facilities are currently 
under construction. The Phase I 
converter terminal was designed with a 
capacity of 690 MW to match the 
culpability of the New England ac 
transmission system to absorb power 
delivered to Monroe, New Hampshire. 
The ±450 kV dc line was designed with 
the capability to transmit additional 
power should further contracts with 
Hydro-Quebec be deemed desirable. 

Subsequent to the issuance of 
Presidential permit PP-76, NF.POOL 
concluded that additional purchases of 
hydroelectric energy' would be desirable. 
In this connection. NF.POOL on behalf 
of its member utilities, has recently 
reached an agreement in principle with 


Hydro-Quebec for the purchase of an 
additional 70 billion KWH of energy 
over a ten-year period currently 
scheduled to begin in 1990. In order to 
accept delivery of this additional 
hydroelectric energy, it will be 
necessary for the international 
interconnection authorized in 
Presidential permit PP-78 to operate at 
power levels above those authorized 
therein. In addition, it will be necessary 
to construct certain new facilities to 
transmit this additional hydroelectric 
energy to load centers in central New 
England. Consequently, on March 4 . 
1985. VETCO applied to F.RA to amend 
the Presidential permit in Docket PP-76, 
authorizing an increase in the nominal 
operating level of the previously 
permitted facilities and the construction 
of certain new facilities required to 
implement the new energy purchase 
agreement with Hydro-Quebec. 

Tlie proposed new facilities, referred 
to as Phase II. consist of three principal 
elements. The First element is the 
extension of the ±450 kV dc 
transmission line predominantly along 
an existing transmission corridor 
between the town of Monroe. New 
Hampshire and the town of Groton. 
Massachusetts, a distance of 
approximately 133.1 miles. The second 
element is the construction of an 1800 
MW dc/ac converter terminal at the 
terminus of the proposed dc line on a 
site straddling the town line between 
Groton and Ayer. Massachusetts, 
adjacent to an existing 345 kV ac 
substation. The third element is the 
construction of two new 345 kV ac 
transmission lines whith a combined 
length of 51.8 miles along existing 
transmission corridors. These new 
transmission lines are needed to 
reinforce the existing New* England 345. 
kV ac transmission system. In addition 
to these principal elements, other 
miscellaneous new facilities, such as a 
communication system and a grounding 
system, would be required to assure 
successful operation of the Phase II 
facilities. 

The Phase II agreement which has 
been negotiated between NEPOOL and 
Hydro-Quebec provides for the 
guaranteed delivery of 7 billion KWH of 
energy per year over the 10-year term of 
the agreement. This energy is in addition 
to 3 billion KWH of energy per year 
expected to be delivered under the 
Phase 1 agreement with Hydro-Quebec 

The pricing provisions which have 
been negotiated as part of the Phase II 
agreement provide, in effect, that for the 
first five years of the contract. New 
England utilities will buy energy from 
Hydro-Quebec at a price that is 
approximately 80 percent of the average 


New England cost per kilowatt-hour for 
electricity generated by fossil-fueled 
units in the year preceding the year of 
the purchase. For the second five year* 
the 60 percent figure would increase to 
approximately 95 percent. The average 
cost per KWH generated by fossil-fuehd 
generators reflects the weighted average 
cost of energy generated from coal, oil 
and natural gas. 

Any person desiring to be heard or to 
protest this application to amend the 
Presidential permit in Docket PP-76 
should file a petition to intervene or 
protest with the Economic Regulatory 
Administration. Room GA-033. Forrest .I 
Building. 1000 Independence Avenue. 
SW.. Washington, D.C., 20585. in 
accordance with H 385.211 or 385.214 or 
the Rules of Practice and Procedure (18 
CFR 385.211. 385.214). 

Any such petitions and protests 
should be filed on or before April 22, 
1985, Protests will be considered by 
ERA in determining the appropriate 
action to be taken, but will not serve to 
make protestants parties to the 
proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application will 
be made available, upon request, for 
public inspection and copying at the 
Department of Energy’s Freedom of 
Information Reading Room, Room 1E- 
190, Forrestal Building, 1000 
Independence Avenue. SW., 
Washington, D.C. from 9:00 a.m. to 4:00 
p.m.. Monday through Friday. 

Issued in Washington. D.C. on March 13, 
1985. 

lames W. Workman. 

Dimtor. Office of Fuels Programs , Econoam 
Regulatory A dministration . 

|FR Doc. 05-6768 Filed 3-20-85: 8:45 am) 

ailLMO COOC S4SO~01-«fl 


Federal Energy Regulatory 
Commission 

(Docket No. RP82-75-00SI 

Arkansas Louisiana Gas Co., a Division 
of Arfcla, Inc.; Corrected Filing 

March 14,1985. 

Take notice that on March 7.1985. 
Arkansas Louisiana Gas Company, a 
Division of Arkla. Inc. (Arkla), tendered 
for filing corrected tariff sheets that 
supersede its filing of February 19.1985 
Arkla states that these substitute tariff 
sheets to its FKRC Gas Tariff. First 
Revised Volume No. 1, Rate Schedule 
G-2 and Original Volume No. 3. Rate 
Schedule X-26 comply with Article 11 of 
the Stipulation and Agreement accepted 
by the Commission on February 17,1983 
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imd Commission Opinion No. 160-A. 
issued April 6.1983. 

Copies of this filing have been sent to 
customers served under Rate Schedule 
C-2 and Northwest Central Pipeline 
Corporation (Rate Schedule X-26). 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NF... Washington. 

D C. 20428, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 20, 
1985 Protests will be considered by the 
Cum mission in determining the 
appropriate action to be taken, but witt 
not serve to make protestunts parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Sa rotary . 

|KR Doc. 85-6758 Filed 3-20-85; 8:45 nm| 

BILLING cooc bw-oi-n 


I Docket No. SA85-17-000! 

KemaNord, Inc.; Petition for 
Continuation of Adjustment and for 
Interim Relief 

Miirch 15.1985. 

On February 15.1985. Petitioner. 
KemaNord, Inc.. (KemaNord) 2525 
Cumberland Parkway. Atlanta, Ceorgia 
30339. filed with the Federal Energy 
Regulatory Commission (Commission) a 
petition under S 1101(a) of the 
Commission's Regulations for 
continuation of adjustment relief 
pursuant to section 502(c) of the Natural 
Cns Policy Act of 1978 (NCPA), 15 
U S.C 3301 et seq. (1982). KemaNord 
seeks the continuation of relief from 
incremental pricing surcharges imposed 
under NGPA section 201(a). for its 
sodium chlorate facility located in 
Columbus. Mississippi granted by the 
Commission's Office of Pipeline and 
Producer Regulations (OPPR) on 
February 27,1984. The previously 
gianted relief by OPPR extended 
through the billing month of February, 
1985. KemaNord’s Columbus facility is 
supplied by Mississippi Valley Gas 
Company. 

KemaNord states that its sodium 
chlorate facility in Columbus, 

Mississippi is fueled by gas subject to 
incremental pricing under NGPA section 
201. KemaNord alleges that reimposition 
of incremental pricing surcharges on its 


Columbus facility would result in 
special hardship, inequity and unfair 
distribution of burdens within the 
meaning of NGPA Section 502(c). and 
that continuation of relief is both 
necessary and warranted to prevent 
such result. KemaNord states that in 
1984 it suffered a net operating loss, and 
but for the adjustment previously 
granted, the incremental pricing would 
have increased the loss by more than 
50% with no realistic prospects to 
recover such surcharges in the price of 
its sodium chlorate products. Imposition 
of the surcharge would exacerbate its 
inability to meet its out-of-pocket 
expenses. KemaNord asserts that under 
these circumstances the Columbus 
facility meets the financial "special 
hardship" test applied in Peter Cooper 
Corp. 15 FERCJ 61.027 (1981) since the 
facility's out-of-pocket expenses, even 
excluding incremental pricing 
surcharges, exceed the sales revenue. If 
the surcharges were added, the facility's 
inability to meet out-of-pocket expenses 
would be that much greater. 

KemaNord seeks to be relieved of 
liability to pay incremental surcharges 
commencing with the March 1985, billing 
period so that there is no interruption of 
price relief when the term of the existing 
adjustment expires at the end of the 
February. 1965, billing period. 

In addition. KemaNord requests 
interim relief pursuant to § 385.1113 of 
the Commission's Regulations, and a 
waiver of the applicable fee pursuant to 
8 381.106 of the Commission's 
Regulations. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in Subpart K of the 
Commission's Rules of Practice and 
Procedure. Any person desiring to 
participate in this adjustment 
proceeding must file a motion to 
intervene in accordance with the 
provisions of Subpart K. All motions to 
intervene must be Filed within 15 days 
after publication of this notice in the 
Federal Register. 

Kenneth F. Plumb. 

Secretary . 

|FR Doc. 85-6759 Filed 3-20-85; 8:45 am| 

BILLING COOC B717-01-N 


( Docket No. CP85-317-000] 

United Gas Pipe Line Co.; Request 
Under Blanket Authorization 

March IB. 1985- 

Take notice that on February 27.1985, 
United Gas Pipe Line Company (United). 
Post Office Box 1478. Houston. Texas 
77001. Filed in Docket No. CP85-317-000 


a request pursuant to § 157.205 of the 
Commission's Regulations (18 CFR 
157.205) for authorization to construct n 
new sales delivery point to Entex. Inc. 
(Entex), on existing customer, under the 
certificate issued in Docket No. CP82- 
430-000 pursuant to section 7 of the 
Natural Gas Act. all as more fully set 
forth in the request on File with the 
Commission and open to public 
inspection. 

United states that the proposed sales 
tap would be located in Gregg County, 
Texas. United further states that it 
would supply up to 6 Mcf of natural gas 
per day and 2.190 Mcf of natural gas 
annually to Entex for resale to Defco Co. 
for use in its facility to test gas engines 
and that such sale would not increase 
Entex's aggregate base requirements or 
contractual maximum daily quantity 
under United's curtailment plan. United 
asserts that it would be reimbursed by 
Entex for all costs resulting from the 
installation of the proposed tap. 

Any person or the Commission's staff 
muy, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to $ 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for Filing a protest If a 
protest is Filed and not withdrawn 
within 30 days after the time allowed for 
Filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kennoth F. Plumb, 

Secretary. 

(FR Doc. 85-6760 Filed 3-20-85; 8:45 nm| 
BILLING COOC B717-01-M 


Office of Hearings and Appeals 

Cases Filed; Week of February 1 
Through February 8, 1985 

During the Week of February 1 
through February B, 1985. the appeals 
and applications for exception or other 
relief listed in the Appendix to this 
Notice were Filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
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these cases may Tile written comments 
on the application within ten days of 
service of notice, as prescribed in thp 
procedural regulations. For purposes of 
the regulations, the date of service of 


notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 


of Hearings and Appeals. Department of 
Energy, Washington, D.C. 20585. 

Gftorge B. Breziuiy. 

Director, Office of Hearings and Appeals. 

March 14.1065. 


Ust Of Cases Received ev the Off ice Of Hearings and Appeals 

(Waeb Of fob 1 through fob A 1085 ] 


tat 

Nan* and location gf appbc*it 

Com No 

Ffb A 19*6 _ 

John T O'Rourke A Amoohm. Palo AXo C*tora« 

HFA-0272 

Feb 7. 1985 _ 

FaiteOgt OB Coffl(teny, Engbeh. tndwm| .... 

HEE-0U7 

DO ___ 

Economic Roguiatery AdmnwlraOon, Waehngfon, D C 

HRD-0287 

Do__ 

James T 0‘Redly. CtronneA 0*5,- .- _ , , 

MFA-0273 

Ob_ 

L * WTIklai T.m _ 

HRH-0032 

Feb A 19U6 

Jacb W Gngsby. hew Orient. Uuuw ._ J 

MUR-0098 




Typo of auhmnwon 


Appeal of on oAomwitlort roquoot don* If granted Tho J*t. 29, 19*5. Fro* v ~ 
of *omtet*on Ragueal Don* tttuod by too Woetem Aroo Power Adrmrw*!,* 
non would bo rwacmdad and John T O Rourka 5 Awoeuie* would rwt»te 
ac-ceaa to tho Request lo> Propoaat enbtted ‘‘Gwotogc to ** 

Shasta Tracy 230-kv Tranamraaion lew 

Excwpaon to tho raponmg tequramwnt* rt granted Eaatndge 00 Compaq 
would hot ho raqurad lo «• Form EJA-7828 ’Reset*/Rat**t Mcnr.y 
Petroteum Product Solo* Report** 

Mooon lor dwcovory o granted Recovery would bo granted to tho Eoonc^c 
Rotatory Adrrwww ti abon m connecton wOh tho Statement of OMacbon 
fubmrfted by Dark Ot A Refirvng Corporation m rwaponae lo N Apr* 3Q 
1979. Proposed Ramed* Otter fCaao No HR00249) * itauod to « 

Appwal of an *ormabon request don* It granted Tho OdoOwr it tbtK, 
freedom of teformadon Request Don* aauod by tea Oak Ridgo OporaiM 
Oflco would bo reaanded. and Jam** T OReBty would raea*v« socmi to 
Iha County teftormaton Gude tor Tone Malar* Rate**** 

Roquo* lor owdonbary hoanng If granted An owdanoory hearing would be 
conuwnwd n connection with tho Statemani of Qbfecbona aubmrfted by i B 
WM# m roaponao to tho Proposed Rented* Odor weued to how (Com No 
MR 0-0256) 

Request ter modtabofvrwouwft If granted Tho January to. 1965, Dec*- 
ard Otter «*ued to Jacb W Gng*Oy (Cm* No MCX-0087) would t* 
modkhed. and a porbon of «te escrow account exsrardy eetabtehed w*> a 
oommerc* barb n Louwwna would bo raaumod to Gngtby 


Refund Applications Received 


tWeeb of Fob t to Fob 8. T9*5) 


(tet* 

Name of retond proceadng/ 
run# of r»4und appbcwnl 

Cm No 

02/04/85 

Van Get. Inc VRay Heredia 

RF8A-7 

02/04/86 

Whrt* Petroleum Co./Franbhn 
Trucking, Inc 

RF80-1 

01/05/65 

Rcharda/St Fvanas Campus 
Samos 

RF 70-22 

02/05/85 

Van G«t, Inc /Robert M Shawl 

RF88-A 

02/05/65 

Van Gas. Inc /Gate* Mortoao ^ 

RF88I0 

01/25/85 

Wdwwsi Indus** Fue*/Gate^ 
way Food*. Inc 

RF02-1 

01/29/85 | 

■ APCO/laoa Eraarptwaa. Inc . 

RF83-1 

10/28/85 ; 

APCO/Mciway OB Compwny _J 

RF83-1 

02/01/85 

Cotton Paeoteum/AaNand CM. 
Inc 

RF8t-t 

02/08/85 

Amoco/Grott* A Onwood , 

Standard 

RF21-t237S 

02/08/85 

APCO/May Ot Company 

RF 80-3 

02/07.§5 

Farmers Lteon Central Ek | 
cbanga/F*mar» Uraon Cen¬ 
tral E »chang*. tec 

RFOT-t 

02/07/85 

Vtcbar* Entrgy Corp/Dann* 

wepp* OB Compwny 

RFt-375 

02/08/85 

A&ob/Adanw/Nabon* Cooper- 
ally* R*tmary Aa«oc 

RF8-82 

02/07/85 

Afc*b'Ad*T*/PTMiadopma Etec. 
tec Company at al 

RF*8J 

02/05/85 

Amau Pewoleum/EKiton Comp* 
hy 

RF84-t 

02/06/85 

Emnat AMackamp/Ejuion Com 

Pthy 

RFtO-t 

02/05/85 

Hewitt A Doughtery/Et*on 
Company 

RF68-1 


Refuno Applications Received—C ontinued 


CWoab of Fob 1 to F«b 8 , 19*51 


Date 

Mama * refund procawdteg/ 
nwma of rolund appecanl 

Caur No 

02/05/*5 

Houston OB A Mtearate.'Enron 

RF87-1 

02/05/85 

Company 

Panhantbe Eabtam/Enon Com- 

RF88-1 

02/05/85 

pany 

Ray M MutVgten/E*xcn Com¬ 

RF89-I 

02/05/85 

pany 

Cooper A Braw/MobB CM Corp... 

RFOO-1 

02/05/85 

Pauley P*troie*rt/Mo<tt Ot 

RF91-1 

*02/06/85 

CorporfNt 

Cotad Ptpabna/Moba Ot Cor 

RF92-1 

02/05/85 

porabon 

Diamond Shwnvocb/MobB OB 

RF«3-t 

02/05/86 

Corporabon 

National Cooparattw/MobB O* 

RF84-1 

02/08/86 

Corporation 

B**a Enterpnwaa P»oduct<m/ 

RF95-I 

02/08/85 

ShaB Of Company 

WA Moncr* Jr/$Kat QB 

RF96-I 

02/04/85 

Company 


terougn 

02/08/85 

Gl/9 Rafurd Appurationa 

RF 40-1*09 



B«rough 

RF40-1867 


|FR Due. 85-6786 Filed 3-21M15; 8:45 urn) 

•ILIINO COOC MSO-Ol-M 


Cases Filed; Week of February 15 
Through February 22,1985 

During the Week of February 15 
through February 22, 1985. the appeals 
and applications for exception or other 
relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, in 
CFR Part 205. any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by un aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals. Department of 
Energy, Washington, D.C. 20585. 

Georg* B. Breznay, 

Director, Office of Hearings and Appeals. 
March 13.1985. 


List of Cases Received by the Office of hearings and Appeals 

CWoeb * Fob 15 through Feb 22. 19*5) 


Date 

Nam* and Location at Applicant 


Caao No 

Type of Subnuaaion 

Fab 1A 19*5 

, Ermrcnment* Robey teaHtute. Waifttegten, DC 


MfA-027* 

Appeal of an mfonmaton <*ou**l dan* M granted The Enwronmant* Pob:» 
tetMute would racerwa acoaaa »o documant* r*abng to See bona 8-10.5000 
through 9-10 5008 * Sacbon 170d of the Akm Energy Act of 195* (AEQ 
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List of Cases Received by the Office of hearings and Appeals—C ontinued 


(We* ©» Feb 15 (Trough Feb 22. 19851 



Refund Applications Receiveo 


(We* pf Feb 15 10 Feb 22. 1985) 


Odto 

Nome of Refund Proeeedmg/ 

Case No 

name of ftfuwd ippluM 

MtflB 

Amoco/Nalionaf Car Rant* Sye- 

RF21-12381 


tarn* me 


2/19/8* 

Amoco/Nettonal Car Rental Syv 

RF21-12362 


lerm, Inc 



Amoco/Mayl* ___... 

RF2I-123W 


Van Gat/Elmco Merman Bro* 

RFBB-14 


Firm Mgmt Co. 


2/’0/85 

Van Gat/Rofcert J Smih _ 

ftF 60-15 

2/’9/45 

J A.L /H A P Auto SorvK*__ 

RF71-4 

2M9/8S 

HBftr Corn /Nontoaei uwo* 

RF70-3 

2 "9/85 

ARCO/Stale o i kxva .. .... . 

RF83-5 

? 70/85 

Art** Enargy/Joe and Novena 

RF73-1J 


Serion 


i>nm 

Amt*. loc/FLN Cor on*** - 

RF46-30 

2 20/86 

Amtel/Glen Mftdmi 

Rf 46-31 

2/21/88 

FLciwfe CN/Mmneapoto, North- 

RF70-23 


lie*) 8 Southern Raferey Com- 

peny 


2 19/98 

Amoco'Hoplend Band of Porno 

RQ21-1S5 


moan* 


sj 

Quit Refund Appicalon* —— 

RF40-17711 
thru RF40- 

22/85 


1732 


(KR Doc. 85-0767 Filed 3-2D-85; B.4S am] 
P-llINQ code whmm-m 


issuance of Proposed Decisions and 
Orders; Week of February 18 Through 
February 22.1985 

During the week of February 18 
through February 22,1985. the proposed 
decision and order summarized below 
was issued by the Office of Hearings 
and Appeals of the Department of 
Energy with regard to an application for 
exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D). any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 


form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of the proposed 
decision and order are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room IE-234. 
Forrestal Building. 1000 Independence 
Avenue. SW.. Washington, D.C. 20585. 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m.. except 
federal holidays. 

George B. Bre7.nay, 

Director. Office of Hearings and Appeals. 
March 14.1985. 

Varibus Corporation & Guff States; 

Beaumont. Texas; HEE-0060. HER-0047 

Varibus and Gulf States Utilities Company 
Hied an Application for Exception and 
Reguest for Modification or Rescission of a 


previous exception decision concerning the 
provisions of 10 CFR 212£2 and 93. The 
exception request, if granted, would exempt 
from regulation all sales of fuel oil from 
Varibus to Gulf States in 1973 or 1974. 
Varibus is a wholly -owned subsidiary of Gulf 
States. On February 19.1985. the Department 
of Energy issued a Proposed Decision and 
Order which determined that the exception 
request be denied. 

|FR Doc. 85-6765 Filed 3-20-85: 8:45 ami 

WILING COOC S450-01-41 


Objection to Proposed Remedial Orde 
Filed; Period of January 14 Through 
February 15,1985 

During the period of January 14 
through February 15,1985. the notice of 
objection to proposed remedial order 
listed hi the Appendix to this Notice 
was filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial order described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those person who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which U will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non¬ 
participants for good cause shown. 
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All requests to participate in this 
proceeding should be filed with the 
Office of 1 learings and Appeals. 
Department of Energy. Washington. D.C. 
20585. 

George B. Bremay, 

Director ,, Office of Hearings and Appeals. 

March 13. 1985. 

Theodore Ragsdale. Gardena. California ; 

HR 0-02/V, Crude Oil 
On February 14.1985, Theodore Ragsdale. 
1414 W. Redondo Beach Blvd-. Gardena. CA 
90247, filed a Notice of Objection to a 
Proposed Remedial Order which the Tulsa. 
Oklahoma Office of the Economic Regulatory 
Administration issued to Theodore Ragsdale 
d/b/n Salem Ventures. Inc. on November 30, 
1984. In the PRO, the ERA alleges that during 
the period December 1979 through December 
1980. the firm resold old crude oil at prices in 
excess of the prices permitted by 10 CFR 
212.186, 205.202, and 210.82(c). According to 
the PRO, the alleged pricing violations 
resulted in $365,852.85 of overcharges. 

|FR Doc. 85-6784 Filed 3-20-85: 8:45 am| 

SILLING COOC *450-41* 


ENVIRONMENTAL PROTECTION 
AGENCY 

IA-9-FRL-2801-1 (EPA Project No. SFB 82- 
04)J 

Approval of Modification of Prevention 
of Significant Air Quality Deterioration 
(PSD) Permit to Cardinal Cogen 

agency: Environmental Protection 
Agency (EPA), Region 9. 
action: Notice. 


summary: Notice is hereby given that on 
January 30,1985 the Environmental 
Protection Agency modified the PSD 
permit (which was originally issued to 
Stanford University on June 27.1983 
under EPA's federal regulations 40 CFR 
52.21) to the applicant named above. 

The PSD permit grants approval lo 
construct a C.E. Frame 6-based gas 
turbine cogeneration facility at Stanford 
University. Santa Clara County. 
California. The permit was modified to 
allow operation of existing boilers under 
more circumstances than originally 
permitted. 

FOR FURTHER INFORMATION CONTACT: 

Copies of the permit modification are 
available for public inspection upon 
request; address request to: Rhonda 
Rothschild (P-d-2). U.S. Environmental 
Protection Agency, Region 9. 215 
Fremont Street, San Francisco. CA 
94105. (415) 974-7368. FTS 454-7368. 
date: The PSD permit modification is 
reviewable under section 307(b)(1) of the 
Clean Air Act only in the Ninth Circuit 
Court of Appeals. A petition for review 


must be filed within 60 days of the date 
of this notice. 

Dated: March 11.1985. 

David P. Ilowekamp. 

Director,, Air Management Division. Region 9. 
|FR Doc. 85-GG99 Filed 3-20-85: 8 45 am] 

BILLING COOC *540-50-11 


FEDERAL COMMUNICATIONS 
COMMISSION 

[Gen. Docket No. 80-741; FCC 85-941 

An Inquiry Relating to Preparation for 
an International Telecommunication 
Union World Administrative Radio 
Conference on the Use of the 
Geostationary-Satellite Orbit and the 
Planning of the Space Services 
Utilizing It 

agency: Federal Communications 
Commission. 

action: First Report and Order. 

summary: In August 1985 and 1988. the 
nations of the world will assemble at a 
World Administrative Radio Conference 
(Space WARC) to consider and adopt 
alternative international arrangements 
for obtaining recognition and protection 
against harmful interference for 
communication satellites using the 
geostationary-satellite orbit. The First 
Report and Order adopted by the 
Commission, sets forth ftndings and 
proposals for the August 1965 first 
session of the Conference. The 
Commission document emanates from a 
policy making inquiry originally begun 
in I960 to prepare for the Conference. 
The findings and proposals closely 
parallel the first session agenda, 
focusing largely on the issues posed in 
the key agenda item dealing with new 
planning approaches. They indicate that 
for the most intensely used frequency 
bands of the Fixed-Satellite Service, a 
range of alternative international 
arrangements for preventing harmful 
interference between satellite systems 
can be considered. 1 lo we ver, such 
arrangements must be pragmatic and 
workable and contain several key 
features described in the Report and 
Order . 

address: Federal Communications 
Commission. Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Anthony M. Rutkowski, Office of 
Science and Technology, Room 7002, 
Washington. DC 20554, Telephone: 202 
653 8102. 

SUPPLEMENTARY INFORMATION: 

First Report and Order 

In the matter of an Inquiry Relating to 
Preparation for an International 


Telecommunication Union World 
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I. Introduction and Summary 

1 . This First Report and Order 
culminates nearly five years of 
preparations for the 1985 first session of 
an international conference dealing with 
communication satellites in the 
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gf-ostationary-satellite orbit (GSO). 1 The 
principal objective of the Conference is 
to improve the current international 
arrangements for preventing harmful 
Interference among communications 
♦wtellitea, as appropriate. 

2. Because the effects of this 
Conference are expected to focus largely 
or commercial activity of the 
Commission's licensees, as well as our 
associated regulatory policies and 
administrative responsibilities, wo have 
maintained a lead role in United Slates 
preparations in cooperation with the 
Department of State and the National 

T< ^communications and Information 
Administration. In this First Report and 
Order we present our basic views on the 
work of the First session, and convey 
Ihrm. together with our recommended 
initial proposals for the work of the 
Conference, to the Department of State. 
These findings and proposals are based 
upon the record of this proceeding, the 
advice of our stafT. and particularly the 
comments of the private-sector 
submitted to us either in the docket or 
through our Space WARC Advisory 
Committee. The decisions reached in the 
First Report and Order have been 
coordinated with Executive Branch 
agencies, 

3. Our findings and proposals below 
ure organized to paraded the first 
session agenda, focusing largely on the 
issues posed in the key agenda item 

(b aling with the various planning 
Hpproaches. We begin by noting that the 
situation prevailing for communication 
satellites using the GSO is extremely 
complex, heterogeneous and dynamic, 
and that the existing arrangements for 
satellite systpms have worked 
reasonably well in this environment.* * 


1 The formal title* of the coufcrrncr it thr "World 
A irmnl&trattv# Radio Conference on the Um of the 
( tuiittUoflMry Satellite Orbit tnd the Hanning of 
Space Service* Utilizing IL“ frequently referred to 
«v thr SfMtce WARC It eriil meet in t*o aeaaione In 
1'*S and logs us an organ of the International 
T« 1. communication Union (ITU), an intrmatiimal 
> ^inflation in which nearly all nation* participate 
tri cmirdlnatr totacoaununicjiticmi. The ITU abort 
■^rei reference In Uve firat aaaaUvn i» now W ARC- 
OKfldl, although W ARC-ORB-05 la alao u*«! 

* See COR, Technical Baara for thr World 
Viminiatrative Radio Conference on the U*e of the 
oiUtloniiry -Satellite Obit and thr Harming of 
the Space Service* Untiring It (WAROORB (t)U 
R* port of the COR Conference Preiwirntocy Meeting 
joint Meeting, Study Croupe 1.2, 4.5.7, X % 
10, and 11, Geneva, 25 f«me-20 july, 1904 |in three 
jurtij, hereafter cited aa CRM Report: Report of the 
If HU to the Work! Administrative Radio Conference 
<*> I hr Uae of the C<H»«t*ittonary-S»itrll«te Ortal and 
(Ho Planning of the Space Service* Utilizing ll (OKU 
Hit Geneva.• AuguiMS Seplomber 1005. appended 
to 1KRA Circular-letter No. 100 {10 December 10641. 
hrreafter died aa IFRB Report. 


4. Based on the situation prevailing, 
we conclude that only the Fixed- 
Satellite Service bonds between 3700 
and 7075 MHz should be considered for 
any alternative planning approach at 
this time. This Service is currently 
employed in a broad range of 
applications and offers the promise of 
even more innovative ones in the future. 
Certain portions of these bands are the 
most intensely used, and this Service 
appears to be of greatest interest to ITU 
Member countries. Our criteria and 
proposals are also consistent with the 
CC1R and IFRB Reports. 

5. For this Service and these bands, 
we find that a wide range of planning 
approaches are capable of providing 
equitable access in practice and 
comporting with the operations of our 
licensees and our regulatory policies 
and practices. However, neither 
adamant adherence to the existing 
arrangements nor a detailed, long-range 
assignment plan devised at WARCs are 
likely to provide the basis for a 
workable resolution of the various 
concerns that will be expressed at the 
Conference. 

6. We choose instead to focus on the 
several critical characteristics that any 
workable planning approach must 
possess in the highly complex, 
heterogeneous, and dynamic 
environment that exists in these bands. 
In our findings and proposals we 
describe and discuss each of these 
characteristics. They are articulated in 
our recommended proposals as both 
general principles and explicit criteria. 

7. Any planning approach must: 

• Be capable of accommodating 
increased demand for CSO/spectrum 
access, by means of progressive 
reduction in necessary inter-satellite 
spacing and/or progressive increase in 
the frequency reuse potential of 
individual orbit locations. 

• Assure that existing systems will 
continue to be accommodated as new 
systems are introduced and that the 
burden of access will be shared among 
oil systems over time. 

• Provide for effective technical and 
operational means by which affected 
Administrations may resolve potential 
interference problems between 
networks on a timely and equitable 
basis. The means provided for such 
conflict resolution should recognize the 
use of world, regional, subregional or 
bilateral forums, as appropriate. 

• Include only realistic requirements 
in any planning approach. 

• Be responsive to the complex, 
heterogeneous, and dynamic nature of 
existing and planned fixed-satellite 


systems at reasonable administrative 
costs. 

11. Background 

8. This Conference is part of a 
continuing history of cooperation among 
the nations of the world to effect 
efficient interference-free 
communication by radio. That history 
began in 1903 when the first 
international arrangements for radio 
were devised by the major powers of the 
time because they recognized it was in 
their mutual interest to do so. Driven by 
countless new technologies, innovative 
uses, and more expansive use of the 
radio spectrum, these cooperative 
endeavors have been increasingly 
pursued ever since. 

a The challenge then, as today, 
involved a complex balancing of 
sometimes conflicting objectives: 
international cooperation versus 
national sovereignty: protection of 
costly investment versus encouraging 
technological advances and 
accommodating new facilities: 
maximizing flexible arrangements 
versus minimizing administrative costs: 
maximizing technical efficiency versus 
minimizing operational constraints. 

10. With the advent of 
radiocommunication via satellites, the 
international community devised the 
first new ITU provisions for them in 
1059. followed by further additions and 
modifications in 19G3. 1971.1977,1979 
and 1983. The call in 1979 for a major 
conference on communication satclities 
brought about numerous activities 
within the ITU, regional 
telecommunication organizations, and 
the United States. In the sections below, 
these activities of the past five years are 
portrayed. 

A. Domestic Preparatory Activity 

11. United States preparations for the 
Space W f ARC began in early 15180, not 
long after the delegation returned from 
W ARC-79. Staff members of the 
Commission, Department of State, and 
the Department of Commerce’s National 
Telecommunications and Information 
Administration (NTLA) marshalled a 
variety of resources to inform and bring 
together all the interested parties in the 
United States to prepare for this 
Conference. These resources included: 
an FCC proceeding: several public 
advisory committees for the private- 
sector. one of which was exclusively 
dedicated to the Space W'ARC; several 
interagency committees: delegations for 
related international meetings: bilateral 
consultations: ad-hoc domestic 
conferences and meetings. In addition, 
individual federal agency staff 
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committees and assignments were 
established. The resultant activity is 
summarized in the sections below. 

!• History of This Proceeding 

12 Purpose. Space WARC is expected 
to focus on the most intensely used 
bands of the Fixed-Satellite Service. 
Thus, the United States interests most 
directly affected will largely be those of 
the Commission in regulating the use of 
communication satellites for the 
provision of commercial fixed-satellite 
services, and those of the private sector 
in actually owning or using these 
facilities. While other U.S. government 
agencies have interests that could be 
affected by the Space WARC, current 
indications are that the focus will be on 
the bands used or planned to be used by 
our commercial satellite industry. 

13. For the past five years, this 
proceeding has served those interests by 
providing a focal point for public policy 
making for the Conference. It is largely 
the private-sector who manufactures, 
owns, operates, and utilizes the satellite 
systems that may be affected by Space 
WARC, and who by virtue of these 
activities, also possesses a wealth of * 
expertise on the technical and 
operational factors that will be 
considered in depth at the Conference. 
We have sought to involve them in our 
policy making processes in several 
ways. The most formal means was 
through this Space WARC proceeding. 
Dozens of comments were submitted in 
response to our four Notices of Inquiry. 
Each successive Notice attempted to 
join these comments together with other 
domestic and international 
developments to sift out the core issues 
and potential proposals for the 
Conference. 

14. First oruJ Second Notices. We 
initiated the proceeding by adopting a 
Notice of inquiry in November 1980 that 
described the general issues associated 
with the Conference, solicited initial 
comments, and established General 
Docket No. 80-741 to provide a 
repository for the comments and other 
materials associated with the 
proceeding. 3 In response to the initial 
Notice, eleven parties filed comments 
that led in May 1982 to the adoption of a 
Second Notice that expressed the 
general interests that have guided our 
preparatory effort These interests 
included: availability and flexibility of 
resources; international and domestic 
satellite facilities; markets fur advanced 
technology; national security; and 


'See Notice ol Inquiry. FCC 80-0*17 fpubtithed at 
45 KR SSI2B) (adopted 25 November 1980) 


international comity. 4 These early 
Notices were largely exploratory in 
nature, prior to any agreed Conference 
agenda. 

15. Third Notice. A year and a half 
passed before the adoption of a Third 
Notice. 1 During that interval, the ITU 
established a definitive agenda for the 
Conference, the Region 2 Broadcasting- 
Satellite Administrative Conference was 
held, and an early international 
preparatory meeting occurred.*On the 
basis of emerging international 
discussions on Conference issues, the 
Third Notice sought ", . . to explicitly 
establish a few basic positions for 
ORB(l) to guide our further preparations 
and dialogue." * 

18. In the Third Notice, the 
Commission found that the WARC- 
ORB(1) agenda item dealing with the 
"situation prevailing" was an important 
part of finding a basis for common 
agreement on the extent of the 
difficulties that gave rise to the 
Conference. It also noted that a broad 
range of alternative arrangements must 
be considered by the Conference 
because of a parity that exists among 
WARC-ORB(l) agenda items 2.2 and 
2.5. Radio services other than the Fixed- 
Satellite or Broadcasting-Satellite 
Services in appropriate bands below 15 
GHz. and the associated Broadcasting- 
Satellite feeder links above that limit, 
were found unsuitable for alternative 
arrangements. And lastly, one extreme 
outcome of the Conference, i.e., "a 
detailed a priori assignment plan 
contained tn a treaty instrument for any 
communication satellite service other 
than broadcasting-satellite" was viewed 
as an unacceptable result. 9 

17. The Fourth Notice. In late 1983 and 
early 1984. a number of domestic and 
international events occurred that were 
relevant to the Space WARC. These 
included the submission of a report by 
our Space WARC public advisory 
committee, preparation of important 
recommended U.S. submissions to 
several CCIR forums by the U.S. CCIR 
public adivsory committee, the adoption 
of various reports by CCIR Interim 
Working Parties, the submission of U.S. 
contributions to the CCIR Conference 
Preparatory Meeting (CPM) for WARC- 
ORB(l). and the first session of the H.F. 
WARC. The Fourth Notice was adopted 


iWrwd Nobc* of Inquiry. FCC 82-214 
(published «l 47 FR 24223) (adopted 13 May 1982). 

‘See Third Notire of Inquiry. FCC 83-152 (public 
notice published «t 48 FR 4:OG0) (adopted 8 October 
1963)* 

•See id. at 3-4. pant* 3-a 
'Id «t 2 para 2. 

• Id. at IS* pera. 37. 


in May 1984, following most of these 
events, but prior to the CPM. § 

18. The Fourth Notice directly 
addressed the Conference sgandu, and 
for each item set forth some prelimin.iry 
views. That Notice was also intended to 
operate in concert with U.S. 
participation at the CPM. It included a 
general discussion of "equitable 
access," the factors to be considered as 
part of the "situation prevailing," the 
bands and services that should be 
considered for alternative arrangements, 
a framework for analyzing and 
comparing alternative arrangements, 
and the features that constitute any 
planning approach. 

19. Most significant, however, were 
three ". . . central questions that must 
be faced within the system of 
cooperation for achieving equitable 
access in practice.” 

(1) What should be the nature of the 
international protection afforded upon 
completion of the implementation ph ise. 
including the time period such 
protection is effective? 

(2) What additional principles and 
criteria should be considered during the 
harmonization phase for detecting and 
resolving conflicts among satellite 
networks? 

(3) Whether any new institutional 
mechanisms should be used to 
accomplish harmonization of satellite 
networks and when should those 
mechanisms be Invoked? 10 

In response to the Fourth Notice, six 
parties filed comments that are 
discussed in subsequent sections below. 

20. The First Report and Order sets 
forth our summary findings with respext 
to WARC-ORB(l) and conveys our 
initial proposals for the work of the 
Conference to the Department of State. 

It is based not only on the comments 
filed, but also the second report of our 
Space WARC public advisory 
committee, the recommendations of 
other government agencies, the work of 
the core delegation group, our 
experience at the CPM and subsequent 
bilateral discussions. Following the first 
session of the Conference, we anticipate 
adopting several additional Notices of 
Inquiry and a Second Report and Order 
before the second session in 1988. 

2. Responses to the Fourth NOl 

21. Six parties filed comments and 
three filed replies. Sec Appendix A. 
They addressed the specific questions 
posed in the Fourth Notice, and 


• S**« Fourth Notice of Inquiry. FCC IM-IIM 
| published 4t 49 FR 21419). — FCC2J —. (odopl.^ M 
May 1984). 

‘•Id. ill —. puna. 52. 
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< onveyed some views on the Space 
WARC and CPM experience. Only the 
general thoust of these views are 
reviewed in this sedton of the Report 
and Order. Their specific remarks are 
considered in more detail in the 
discussion of substantive issues in Part 
HI. below. 

22. Most commenting parties were 
concerned about the precelved 
unresponsiveness of the United States in 
the face of markedly Increased numbers 
of satellites in orbit and the strongly 
articulated concerns of many 
administrations that the existing ITU 
arrangements are becoming 
unsatisfactory for some bands of the 
Fixed-Satellite Service. For example. 

( TE pointed out that change was 
inevitable in the present arrangements 
for coordinating new satellite networks 
for technical as well as political reasons, 
and that increasing demands on portions 
of the orbital arc have already 
( omplicated greatly the task of 
i oondinating new satellite networks 
serving the U.S. 11 * 

23. Pursuing a similar thought. 
COMSAT noted that it is not only 
coordination that will cause increasingly 
insurmountable problems to an isolated 
lccess seeker. The very density of the 
future satellite population and the 
intricate interactions among 

ssignments in adjacent orbit locations 
or with adjacent service areas will make 
it nearly impossible to select a viable 
orbit location for a new network without 
the aid of a fairly comprehensive 

< omputer capability and data base. 
COMSAT suggested that . . the days 
of 'inspecting' the orbit for a likely 
suitable orbit location for a new 
network will soon be over/' 12 

24. Focusing particularly on the matter 
of responsiveness. GTE in its reply 
comments suggested that a good faith 
recognition of the concerns of other 
administrations, and a good faith 

• valuation and response to their 
proposals, would place the U.S. in a 
position of leadership at the Conference 
and afford a much greater opportunity to 
influence its outcome . 12 GTE went on to 
warn that ignoring concerns about 
equity and concrete proposals of other 
Administrations, and failure to supply 
i nncrete U.S. proposals, will lead to a 
diminution of the U.S influence at 
VVARC-ORBUk 14 

25. Pursuing the same theme. SBS 
indicated that the desires of many 
Administrations for "guaranteed*' 
access to the GSO and associated 


* 1 See CTF Reply Comment* 3. 
»• COMSAT Comment* at S-TU 
'• See CTK Reply Comment* *1 7 . 
M So* kl at 10. 


frequency bands requires U.S. 
consideration of meaningful changes to 
the current a posteriori procedures and 
recognition of future realistic satellite 
requirements of developing nations . 12 

26. Most parties submitted numerous 
specific suggestions on how to 
accomplish this. A common element of 
virtually all the comments was an 
emphasis on pragmatic alternative 
arrangements for the most intensely 
used bands and services, that bring 
together all the affected parties within 
regional or sub-regional forums. 1 • 

27. These general comments, as well 
as the more specific ones discussed 
further below, have been useful in 
developing this Report and Order. We 
believe that our policy determinations 
on these matters and the initial 
proposals we are forwarding to the 
Department of State are responsive to 
these concerns. 

3. Work of the Public Advisory 
Committees 

28. The Space WARC Advisory 
Committee. In conjunction with our 
proceeding, we also created a public 
advisory committee that has brought 
scores of experts together to provide 
advice on nearly all aspects of the 
Conference. 17 Every* interest in the field 
of communication satellites— 
manufacturers, operators, users, and the 
academic community—were 
represented. 1 • After more than two 
years of labor, the Advisory Committee 
on Space WARC submitted its Fust 
Report. As noted by the Committee's 
chairman in his letter of submittal "a 
substantial record of historical 
scientific and engineering data was 
compiled, substantial review of related 
ITU activities was conducted, demand 
projections and technical projections of 
future capabilities were developed, and 
a substantial body of research and 
interpretative data was studied." *• 
Material developed by the Advisory 
Committee was included in the United 
States contributions to CCIR 
preparatory meetings for WARC- 
ORB(l). 


••SwSBS Reply Commrnt* af 1 
"Scold. at 4 

11 Sec Memorandum Opinion and Order. FCC 81- 
317 (published at 46 F.R 42758) (19*1). 

••Person* involved in the Committee a work hat 
Included during the three years of its Activities; SO 
affiliated with satellite operator* and user*. 10 
affiliated with manufacturer**. 59 affiliated with 
contulling and law firm* (many of whom 
represented additional opera fur* and 
manufacturer*), and 25 affiliated with univetmit*?* 
or pubNe interest organisation*- 

11 See Letter of Tranumttal from Chau man. Space 
WARC Advwocy Committee to Chief Scteimat. 
Federal Communlcebotm CommuMon. 22 December 
1983. 


29. In 1983. the Committee's Charter 
was renewed 20 and the Committee in 
January 1985 furnished its Second 
Report to the Commission's Chief 
Scientist. 21 The Committee's Report 
reflected the agenda outline of the 
Conference, and contained its advice on 
these matters. This work represented 
many hours of work by several score 
individuals during a very short period of 
time and is greatly appreciated. The 
findings and recommendations of the 
Committee are introduced in the context 
of our discussion of each issue in Port 
111 below. 

30. Other Public Advisory 
Committees . In addition to our Space 
WARC committee, other public advisory 
committees were involved in 
preparations for the Conference. These 
other forums included the various 
subcommittees within the Department of 
State's U.S. Organization for CCIR 
(USCCIR) which prepared for CCIR 
Study Croup and Interim Working Party 
meetings dealing with Space WARC 
issues. Many of the privute-sector 
participants in our Space WARC 
advisory committee also participated in 
these other committees. These 
committees provide a means for the 
private-sector to share their expertise 
and views, and participate in preparing 
for the Space WARC. 

4. Work of the Federal Interagency 
Committee 

31. Between 1980 and 1984, the senior 
staff of the Commission. Department of 
State, and NTIA responsible for 
Conference preparations met on a 
regular basis to coordinate their 
activities under the aegis of an informal 
Space WARC hiter-agency Coordinating 
Committee. During this period, it 
managed the common Space WARC 
preparatory* effort, devised basic 
strategy, and prepared U.S. proposals 
and positions for early international 
meetings. 

32. In 1980, NTIA established a 
specialized Space WARC preparatory 
sub-committee within the 
IntcrDcpartment Radio Advisory 
Committee (IRAC) and designated it Ad- 
Hoc 178. IRAC brings together 
government agencies to advise NTIA on 
Executive Branch policies related to 
radiocommunication. Since 1980. Ad- 
lioc 178 has met monthly to follow 
Conference related developments, 
prepare policy options on WARC- 


10 See Memorandum Opinion and Order, FCC 83- 
383 (adopted 10 August 19S3). 

• 1 See Latter of Tmrvamtttel from Cha irm a n . Space 
WARC Advisory Committee to Chief Scientist 
Federal Communications Commi**lorv. 31 )anu*ry 

1985. 
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ORB(t) matters for the Executive 
Branch, and assist in coordinating 
Executive Branch views on FCC Notices 
Of Inquiry. 

33. In early 1984. the Department of 
State established un interagency 
coordinating gruup and staff office on 
Space WARC. The head of the U.S. 
delegation to WARC-ORB(l) was named 
in mid-1984 and under his leadership a 
core delegation group has been working 
on preparatory matters for the 
Conference first session. The full 
delegation is expected to he selected in 
the near future. 

B. Preparatory Activity of the ITU 

34. Nearly every ITU organ has 
undertaken some activities that relate to 
WARC-ORB(l). These include the 
Consultative Committees, the IFRB, the 
General Secretariat, other 
Administrative Radio Conferences, and 
the Plenipotentiary Conference/ 
Administrative Council. 

35. The CCIR. Within the 
interantional Radio consultative 
Committee (CCIR), the major event was 
a Conference Preparatory Meeting 
(CPM-ORB(I)J convened 25 June 1984 for 
four weeks. An eighty page CPM Report 
und u 323 page annex were produced 
that addressed each agenda item of the 
Conference.”The United States actively 
participated in the work of the CPM. 
working together with the muny other 
attending nations.” 

38. Some initial conclusions were 
reached that reflect a consensus among 
the international community. The more 
important of these conclusions are 
discussed in Part III, below. We 
recognize that the Administrative 
Supplement to the Report does contain 
statements by both developing and 
developed countries indicating a 
dissatisfaction with certain text 
concerning the range of planning 
methods discussed at the CPM. 54 
However, these views do reflect at net 
CPM result: That for the most intensely 
used bands of the Fixed-Satellite 
Service, neither the existing ITU 
arrangements nor long-range inflexible 
planning will be useful in achieving a 
consensus on an approach that provides 
equitable access. 

37. Prior to the CPM. a Conference 
Consultative Group (CCG) had met in 
July 1983. to begin a perliminary 
dialogue on important Conference 
issues, and establish the outline for the 


CPSt Report 

n THe CPM was attended by 340 delegates from 
61 Administration and 33 other orjtnnizjiitonA Sot 
hL Part I at Z 

u So r id.. Part III, B/164 at 6*11 


CPM Report.” In addition some of the 
groups within the CCIR that specialize 
in communication satellite matters met 
to assist the CPM by assembling 
information relating to particular radio 
services. This includes the Interim 
Working Party (1WP) 2/2 meeting on 3-7 
December at Geneva to consider Space 
Research and Radioastronomy matters; 
the IWP 10/11-1 meeting on 24-27 
January 1984 at Washington tq consider 
the Broadcasting-Satellite Sendee: the 
IWP 8/7 meeting on 23-27 January 1984 
at McLean. Virginia, to consider the 
Mobile-Satellite Sendee; and the IWP 4/ 
1 meeting on 13-22 February 1984 at 
Geneva to consider the Fixed-Satellite 
and Inter-Satellite Services. The product 
of each of these groups was a report 
containng material for possible inclusion 
in the CPM report. 

38. The Joint Plan Committees . The 
Joint CC1R/CCITT Plan Committees 
were organized under the CCITT in the 
late 50* s to study the interconnection of 
national telecommunication networks at 
both regional and worldwide levels. The 
Committees currently have authority to 
M . . . develop a General Plan for the 
international telecommunication 
newtork to facilitate coordinated 
development of international 
telecommunication services.**” In 
conjunction with these responsibilities, 
the Committes meet regularly to 
estimate the telecommunication circuit 
requirements, including a separate 
section dealing with satellites, of all 
participating nations.”The next meeting 
of the W r orld Plan Committee will be 
hosted by the United States at 
Washington DC in April 1985. 

39. The General Secretariat. Through 
the work of the General Secretariat's 
Technical Cooperation Department, 
developing countries have for the last 
several years been assisted in preparing 
regional and national 
telecommunication plans, including 
future satellite requirements. This work 


16 Srt? CCIR Administrative Circular No. 254. 22 
August 1063. 

*“ Art It Sect. 4. International Telecommunication 
Convention. Nairobi. 1962 

,f Set General Plan for the Development of the 
Interregional Telecommuncation Network. 1960- 
1963-1067 (Puri*, 19601 Supplement to the W’orld 
Man. 962-1969 (19621, Genera) Plan for the 
Development of the Regional Network In Africa, 
1962-1986-1960 (Ulttevllle. 1963): General Plan for 
the Dev rtopmrnt of the Regional Network in the 
Region of Europe and Mediterranean Raifcn. 197S- 
1981-1983-1985 (Santiago d« Compostela. Espana. 
1979)* Supplement to the Europe and Mediterranean 
Bu*in Plan. 1980-1964-0966) (1962): General Plan 
for the Development of the Regional Latin American 
Network. 19*0-1964-1966 lBueno* Aire*. 1961J; 
General Plan for the development of the Rcgtonut 
Asian and Oceanian Network. 1981-1964- 1PW 
(Manila, 19621* Supplement 1 (N 1962) to the Asia 
and Oceonia Plan (1963). 


is similar to and interrelated with that 
the Joint Plan Committees described 
above.” 

40. The General Secretariat is also 
organizing three major preparatory 
seminars between March and May 1985 
in Buenos Aires, Nairobi, and Bangkok 
These seminars will afford an 
opportunity for nations throughout the 
world, and particularly smaller nations 
near those locutions, to gather in the 
months immediately preceding the 
Conference, and discuss the important 
issues likely to arise in August at the 
Space WARC. In addition, the General 
Secretariat will provide rather 
considerable administrative support for 
the First session; and it is the Secretary 
General and the Deputy Secretary 
General who will personally assist in 
the organization of the Conference. 

41. The Maitland Commission . The 
1982 Nairobi Plenipotentiary Conference 
established an Independent Commission 
for World Wide Telecommunications 
Development.* 0 It was given a mandate 
to recommend ways in which the 
expansion of telecommunications across 
the world could be stimulated. The 
Maitland Commission drew upon u widt 
range of published and volunteered 
materials on telecommunication. hbld 
several seminars, and recently issued its 
Report. 30 The Maitland Commission in 
its consideration of choices of 
technology recognized the importance of 
satellite systems for the rapid growth of 
telecommunication services in 
developing countries und emphasized 
the need for satisfactory decisions at the 
Space WARC. 31 tn addition, the 
Maitland Commission "noted 
suggestions that the economic value of 
geostationary orbit and the radio 
spectrum might be used to finance 
telecommunications development." 33 
The Report did admit, however, that this 
is a theoretical concept, and further 
work is needed to determine whether 
this idea is practical. 33 Although the 


n Si't, r.f . Nrwftel. ITU. Onmi t963, 
MeduruktrL ITU Gentry * 1963: Lint or Projects on 
Master Plan for Development of 
Tclciommimlcarions. Annex. CCIR Doc. IWP 4/1- 
1154 (20 Feb 19*4) 

■° This ITU Commission to popularly referred to 
os tho “MailUndCummission 0 after it* Chairman 
Sn Donald Maitland of the United Kingdom. 

•• See The Missing Link, Report of the 
Independent Commission foe World Wide 
leletvummunlcaUona Development Dacanber 19*4 
•• St* id. at 35. Chap. 4. para 34 
*• Id at 62. Chnp. 9, para 33. 

** Ibid For esamplr. this so called “resource." 
sometimes stmpltsttcally *eferrrd to es orbit/ 
spectrum is actually it construct dt scribing the 
ph\«((.»*I properties associated with the radio cnerg) 
used for transmissions. These physical properties 
are: instantaneous frequency, time, spatial vblnme 

CbaMaoo! 
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work of the Maitland Commission has a 
nexus to the Space WARC. the follow¬ 
up work of that Commission should 
proceed separately from that of the 
Conference. 

42. The If HR Both Resolution No. 3 of 
W ARC-79 and the WARC-ORB(l) 
agenda call for “the IFRB to prepare a 
report on the operation of the 
procedures of Artic!es«ll and 13 
including information about difficulties 
which may be reported to the IFRB by 
Administrations in gaining access to 
suitable orbital locations and 
frequencies. . . /’ On 10 January 1984, 
the Board issued IFRB Circular-letter 
No, 567 requesting individual 
administrations to report any of these 
difficulties. The United States and 34 
other countries submitted responses. 34 
On 10 December 1984. the Board issued 
an 81 page Report that contains ten 
chapters devoted to: 

• IFRB activities relating to the 
application of the regulatory provisions 
applicable to space 
r.idiocommunications. 

• Comments on the application of the 
provisions of the Radio Regulations 
elating to the allocation of frequency 
hands. 

• Comments on the coordination 
provisions. 

• Comments on the application of the 
provisions relating to the broadcasting- 
satellite service. 

• Comments on the application of the 
provisions relating to notification and 
registration. 

• Rules of procedure. 

• IFRB Publications and service 
documents. 

• Difficulties reported by 
Administrations in seeking access to 


defined by a point in (he GSO and 41 
! • winded area on the surface of the earth), and wave 
; -tiarlsation. The ins1«intan»*oua rriaUonahipa 
between tbemr properties can he very complex, for 
simple, when spread spectrum tranamisirKuns are 
used. II ta difficult to envision how such a highly 
< 4 implex, dynamic construct of physics could bo 
1 nl aged to ns to have economic value. 

There are. In addition, fundamental legal and 
policy questions. For more than eighty years, the 
heals for interna Donat cooperation in these matters 
has rested on the understanding that each is 
'overagn to employ radio as it sona fit. absent an 
<j|ilig.iti»n not to cause harmful Interference to the 
hoilities of other nations operating in accordance 

*itll accepted ITU pruvisiona The aoaesajnrnl of a 
fee under auraa kind of international regime as a 
> mditmn to operate a radio facility would appear lo 
lie en unacceptable intrusion on national 
'‘ivrrHgfity. In addition, such a scheme would also 
•ppear lo run afoul of the Treaty on (he Peaceful 
Uses of Outer Space which asserts the freedom of 
dl nations to use outer space. 

** See Letter from Director. Office of International 
(-ommuttluilinns Nicy. Department of State, to A. 
Rerrada, Chairman. IFRB 27 April lWt. The letter 
w.is allot hod us Appendix D to the Fourth Notice, 
■•upra. 


orbital positions and to the frequency 
spectrum. 35 

43. The Board’s Report described in 
considerable detail the existing ITU 
arrangements for communication 
satellites and the associated 
administrative activity. It also indicated 
several areas where those arrangements 
might be improved. The most interesting 
and potentially important material, 
however, is found in Annex F of the 
Report, which reproduces each of the 34 
comments submitted by Administrations 
",.. concerning difficulties in gaining 
access to suitable orbital positions and 
frequenciesOnly three 
Administrations, France. India, and 
Mexico indicated actual difficulties: and 
only two others, Ecuador and 
Yugoslavia, indicated anticipated future 
difficulties.** 

44. Other Administrative Radio 
Conferences . Several Administrative 
Radio Conferences have been convened 
during the past five years to carry out 
various kinds of planning for 
broadcasting services. 37 However, it is 
very important to distinguish between 
the kind of planning approaches that 
may be acceptable for broadcasting 
services, and those approaches 
appropriate for the Fixed-Satellite 
Service (FSS). The considerable 
homogeneity and static operational 
configurations of broadcast facilities 
allow the use of relatively rigid and 
detailed planning approaches. We have 
previously found such approaches 
unsatisfactory for the highly dynamic 
and inhomogeneous FSS. 5B 


*» Report ot the IFRB to the World Administrative 
Radio Conference on the U* *e of the Gca*utU>nary- 
SatelUte Orbit and the Planning of the Spat.* 
Service* Ulhztag It (ORB) (1)) Geneva. S Au#u*M3 
September 1085. appended to IFRB Circular-letter 
No. 80U (to December 1984). 

*• See id, at 78 end 79 . 

,T See Report to the Second bam*«un. 2 

Administrative Radio Conference for Medium 
Frequency Broadcasting (19S0), Final Act* of the 
Region 2 Administrative Radio Conference for 
Medium Frequency Broadcasting (1981): Report to 
the Second Scon ton of the Conference. Region 1 
Adminifltrative Radio Conference for the FM 
Broadcasting Service in the VHP Band (1SS2). Final 
Act* of the Region 2 Administrative Radio 
Conference for the Broaden*t n*Satellite Service 
(HMD); Report to the Second Session of the 
Conference. World Admintatralive Radio 
Conference for the Planning of the HF Banda 
Allocated to the Broadcasting Service. First Session. 
Geneva (19S4): Final Act* of the Region 1 
Administrative Radio Conference for the FM 
Broadcasting Service in the VIIF Band lISM) 

*• See Third Notice of Inquiry, supra. at 4. paras 
8-0 (distinction* with respect lo ihe Broadcast mg 
Satellite Service); Fourth Notice of Inquiry, supra, at 
—. purus- 42-43 (distinctions with respect to the 
II F. Broadcasting Service). 


45. Plenipotentiary Conference/ 
Administrative Council . The ITU’s two 
major administrative organs have both 
taken actions that bear upon Space 
WARC. The Plenipotentiary Conference 
at its Nairobi. 1982, session added to the 
Space WARC agenda the incorporation 
of the Final Acts of the Region 2 
Broadcasting-Satellite Conference into 
the Radio Regulations. In addition, the 
Plenipotentiary made minor adjustments 
to Article 33 of the International 
Telecommunication Convention dealing 
with the “orbit/spcctrum resource.’* The 
activity of the Administrative Council 
relative to the Space WARC was chiefly 
its work in preparing the agenda of the 
Conference at the 1982 and 1983 
sessions, and scheduling it for the five 
and a half weeks beginning on 8 August 
1985. Following the first sesion of Space 
WARC. it is the Council that will be 
faced with allocating the ITU resources 
necessary to carry out the decisions 
reached. 

C. Preparatory Activity of Other 
International Organizations 

46. Several other international 
organizations of both global and 
regional character have engaged in 
preparations for the Space WARC 
Those in which the United States 
participates include the United Nations, 
the International Teleco mmun ications 
Satellite Organization (INTELSAT), the 
Inter-American Telecommunications 
Conference (CITEL), among others. 

47. United Nations. The Second 
United Nations Conference on the 
Exploration and Peaceful Uses of Outer 
Space (UNISPACE 82). held at Vienna in 
1982, made a series of recommendations 
relating to studies which were 
subsequently endorsed by the General 
Assembly. 3 * These studies were 
assigned to the Scientific end Technical 
(SAT) Sub-Committee and the Legal 
Sub-Committee of the Committee on the 
Peaceful Uses of Outer Space 
(COPUOS), 40 The SAT Sub-Committee 
established a Group of Experts which 
has produced a Draft Final Study on The 
Feasibility of Obtaining Closer Spacing 
of Satellites in the Geostationary 
Orbit. 41 The Legal Sub-Committee 
established a Working Group that 
prepared some draft principles relating 
to “the rational and equitable use of the 
geostationary orbit/’ 43 However, 


’• Sea U N General A**embly Re*. 37/90 (1985) 
and Ram. 38/80 (1864). 

•• See Report of the Committee on the Peaceful 
Um of Outer Space. U.N.C A Doc No 2f*A/3B/2D| 
(1984) 

•* See Doc A/AC 105/340 (25 Oct 1984) 

•* See Annex fl. Report of the Legal Sub¬ 
committee. Doc. A/AC106/337 (1984). 
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numerous divergent views on the 
appropriateness of these principles, both 
procedurally and substantively were 
expressed in the Sub-Committee and the 
Committee. 

48. The Study of the S$T Sub- 
Committee on closer satellite spacing is 
directly relevant to the work of WARC- 
ORB (I) 43 It not only contains a useful 
compilation of information coneming 
the attributes and use of the GSO. but 
also reaches several significant 
conclusions. It finds that closer spacing 
of satellites in the GSO is feasible and 
that the efficiency of use of the orbit is 
expected to thereby increase noticeably 
with widespread implementation of this 
technique. The Study also finds that, 
under the present coordination 
procedures of the ITU. although there 
have been some cases in which 
countries have had difficulties adapting 
their proposed satellites to existing 
assignments, no country has been 
denied access to the CSO for any 
satellite. 

49. INTELSAT. The International 
Telecommunications Satellite 
Organization (INTELSAT) is one of the 
largest operators of satellite 
radiocommunication networks in the 
world, providing a wide range of 
services for both international and 
domestic applications. INTELSAT and 
its participating parties and signatories 
have a significant interest in Space 
VVARC developments that the 
INTELSAT staff articulated in a recent 
document to all Parties and 
Signatories. 44 Such concerns have been 
taken into account in the preparation of 
our proposals. While our reliance on 
INTELSAT facilities for international 
communication services is significant, 
they are not exclusive. They must be 
viewed in the context of the multiplicity 
of communication facilities on which 
this country's domestic and 
international telecommunication 
industry depends. We believe that the 
views expressed below adequately 
balances those interests. 

50. C/TEL. The Inter-American 
Telecommunications Conference 
(CITEL) is an organ of the Organization 
of American States (OAS). and serves to 
bring most of the nations of the Western 
Hemisphere together to exchange views 
and reach agreement on important 
telecommunication issues. Its Permanent 


The »ludy wai prepared by experts from 
Colombia. CxechotJovaiu*. Italy. |op«in. Kenya. 
Pakistan. Sweden. USSR and the United Kingdom 
with aufttfttance from ITU ttaff. 

** See W ARC-ORB (1|/bA. U»ue« of Concern to 
INTEI.SAT, attachment to memorandum in all 
signatories to the INTELSAT Operating Agreement 
from Ihc Director Cenerul. Ref S/54-34 (18 Ocl 
19541 


Technical Committee III 
(Radiocommunications) has a mandate 
to focus on Space WARC. It met at 
Buenos Aires 19-23 November 1984. 
reached agreement on several WARC- 
ORB (1) matters, but postponed the more 
difficult issues to the next meeting in 
March 1985. 4 * 

51. Others. In addition to the above 
organizations, others with highly 
specialized interests have been involved 
in Space WARC preparations. For 
example, in 1980 the Joint Civil Military 
(JCM) Meeting of the Allied Radio 
Frequency Agency (ARFA) of the North 
Atlantic Treaty Organization (NATO) 
established a Joint Working Party on 
WARC-ORB(l) to focus on several 
matters of particular interest to NATO. 

In addition, others such as the 
International Maritime Satellite 
Organization (INMARSAT), the 
International Maritime Organization 
(IMO), the International Civil Aviation 
Organization (ICAO) and the World 
Meteorological Organization (WMO) 
have undertaken activities that have a 
bearing on the Space WARC. 

Part III. Major Issues 

52. At the outset, we emphasize the 
' intention of the Commission and. we 

believe the United States, to reach an 
agreement on these issues in a 
cooperative manner with all countries. 
We remain open to a wide range of 
options that bring about “equitable 
access in practice** for all. This has been 
the primary thrust of our entire 
preparatory effort: it remains so now. 

53. However, we also emphasize that 
any new or modified arrangements 
fashioned by the Conference must 
support U.S. telecommunication 
requirements, be compatible with our 
pro-competitive deregulatory policies, 
encourage efficient use of the orbit/ 
spectrum resource, and not be 
unnecessarily burdensome or inflexible 
in allowing innovative services to be 
introduced. Although this Conference 
has been sometimes portrayed as a 
conflict between developed and 
developing countries, we believe that 
pragmatic objectives will guide the work 
of the Conference. We believe a proper 
balance will be found between 
protecting existing systems in which 
significant investments have already 
been made with the necessity of 
assuring that future systems, that may 
not yet be fully defined and funded, will 


** See Draft Final Report. Otg* fixation of 
American States. Inter-American 
Telecommunications Conference. First Meeting of 
the Permanent Technical Committee III: Radio 
Communications of CITEL. 15-23 November 1954. 
Uuenos Airet. Argentine. OEA/SKR L/XII. I'rCUI- 
30/54 (23 November 1954). 


in fact be accommodated when they are 
ready to be placed Into service. 
Similarly, we believe a practical 
solution can be found to any potential 
conflict that might be perceived between 
the technology needed to maximize 
access to the orbit and the ability of 
countries to rely on their own industries 
to implement future satellite systems to 
satisfy their national requirements. 

54. These interests were plainly 

ev ident during the course of the many 
discussions at the CPM. With a 
continuing focus on these common 
interests, there is no reason to believe 
that the First session next August will 
not conclude in a manner acceptable to 
every nation. 

55. This First Report and Order 
presents what appear to be the key 
Conference issues. We have attempted 
to portray the range of views and 
options on these issues and. to the 
extent possible at this time, pragmatic 
courses of action. 

A. To "Guarantee in Practice . Equitable 
Access" for the Satellite Networks of 
All Countries 

56. Background. The basic goal of the 
Space WARC is “to guarantee in 
practice for all countries equitable 
access to the geostationary—satellite 
orbit and the frequency bands allocated 
to space services.” 44 In the Fourth 
Notice, we indicated that equity is 
intrinsically an abstract concept that 
can only be achieved on a case-by-case 
basis. Its pursuit necessarily must rely 
on an international system of 
cooperation that in the Third Notice we 
characterized as the appropriate 
mechanisms that give everyone 
assurance that their needs will be met 
as they arise. 47 

57. The subject of equity indirectly 
arose at the Conference Preparatory 
Meeting during discussions on the 
ability of vurious planning methods to 
provide equitable access. 4 * It was one of 
the few subjects on which a consensus 
could not be achieved, resulting in the 
introduction of statements by several 
Administrations that the planning 
methods at the extremes did not provide 
equitable access. 49 

58. Comments on the Fourth Notice. A 
number of comments addressed and 
emphasized this issue. All the parties 
recognized the importance and 
relevance of equitabllity. There was 
divergence, however, as to the ability of 


* Resolution No 3 The World Administrative 
Radio Conference (Geneva. 1979) 

°S«8 Fourth Nolle*, supra. at-. pan. 2U. 

"Sea Annex 4. Section 4.4. CPM Report. 

<*r footnote 21 «ho%e 
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anyone to a priori define it. For example. 
COMSAT and GTE suggested that 
equitability was a key element in these 
proceedings. It was relevant not only in 
terms of the share of the resource to 
which an Administration would be 
entitled, but also in terms of the effort 
an Administration has to make in order 
to utilize its share.* 0 GTE. in particular, 
believed that the attempt to answer the 
equity question in concrete terms must 
occupy the center of U.S. preparations 
for WARC-ORBfl). 01 

59. On the other hand. AT&T sow the 
matter in less absolute terms, placing 
the emphasis instead on “reasonable 
assurance” in the context of other 
factors. It argued that a level of 
'easonable assurance of equitable 
access plus the prospect of unshackled 
technological development which may 
obviate the problem altogether (or 
substantially reduce its severity), was a 
better “deal” for all concerned than a 
technologically-restrictive a priori 
planned guarantee. M 

GO. Finding. We agree that a practical 
system of assuring equitable access to 
the orbit may lack the simplicity of the 
plans that have been adopted at ITU 
Conference for broadcasting services. 
However, the Fixed-Satellite Service is 
far more heterogeneous and dynamic 
that the broadcasting services. The 
investment needed to place a 
communications satellite system into 
service is large and warrants the efforts 
of all Administrations to develop 
reasonable approaches at the 
Conference. In particular, a planning 
approach that protects hypothetical 
systems in the future at the expense of 
real systems in the present is not 
equitable in our view. Nor is a planning 
approach which artifically limits the 
number of accesses to the orbit below 
that which would be feasible in the 
future when the demand for more 
intensive use arises. 

61. All the commcntors and our Spue* 
WARC Advisory Commilee have 
emphasized the necessity for the 
Conference to fashion ITU orangements 
that bring the uffected Administrations 
together in relatively local forums to 
achieve equitable entry for new satellite 
systems as well as equitable alterations 
to the operation of existing systems. 

This is an extraordinarily complex task, 
and it is implicit that an equitable result 
is only likely to obtain on a case-by-case 
basis. 

62. As many nations have already 
observed with respect to the 1977 
Broadcasting-Satellite Plan, merely 


••Sw COMSAT Rirply Commmts at 5 

*' See GTE R«*p!y Comment* at S. 

u .W^7^r Comment* at 3. 


making a few technical assumptions and 
parceling out frequency channels, 
orbital positions, and coverage areas 
may achieve some immediate 
satisfaction But, if the plan is no longer 
viable in five years because the 
technology or operational requirements 
have changed, the ultimate result is 
anything but equitable. To define for the 
distant future precisely what is 
equitable and what is not. is a process 
leading to an illusory goal. W> believe 
that the emphasis should be on 
constructing a planning approach that 
gives each Administration the access it 
desires at the time it is ready to 
implement a system. Anything less is 
not equitabte access. 

B. The Factors Considered as Part of the 
Situation Prevailing 

63. Background and Comments. This 
issue is the initial item on the first 
session agenda. It was extensively 
considered in the context of the Third 
Notice , Fourth Notice, and the United 
States submissions to the CPM. 43 At the 
Conference Preparatory.Meeting, there 
was a near consensus on this subject. 14 
No partly Tiling comments on the Fourth 
Notice addressed this issue, and the 
second report of the Space WARC 
Advisory Committee contains no 
explicit information on this agenda 
item. 44 The IFRB Report, although 
conveying some probtems of the Board 
in interpreting and applying the existing 
arrangements, as well as some general 
statements by Administrations, does 
reveal significant new material. To the 
extent there is any particular conclusion 
that can be reached from the IFRB 
Report, it is that the existing 
arrangements have worked reasonably 
well. 

04. Finding . We believe that Chapter 3 
and Annex 3 of the CPM Report to 
WARC-ORB(l) can serve as a basis for 
dialogue and agreement by the 
Conference. We have therefore 
recommended in our initial proposals 
that this material be used as a basis for 
the work of the Conference, with 


%# See Third Notice, supra. at fr-11. para*. 13-27; 
Fourth Notice, supra, it—para. 7; U.S.A.. 
Technical ami operational information concerning 
principles, criteria and technical parameters 
characterising the prevailing situation in the space 
services, CPM Doc. No B/G22 (Mar 19S4V 
•« See CPM Report. Part I at 0-17. 

*• See Second Report of the Advisory Committee 
for the ITU World Administrative Radio Conference 
on the Use of the Geostationary^Satellite Orbit and 
the Planning of the Space Services Utilising tt* 
January lllfti. Although the Advisory Committee 
Bonds and Services Working Group did address the 
subject, their material summarises existing material. 
See Materials of the Working Group on Bands and 
Services (15 Dec 1044) at 4-10. 


particular attention being given to the 
conclusions of Chapter 3 of CPM Report: 

• The situation prevailing involves a 
complex mix of technological, 
operational, and economic and 
international and domestic factors. 

• Technological advancements at 
every level of telecommunication and 
information systems, from small 
compounds to large facilities to entire 
networks, are occurring at a significant 
rate. 

• Operational configurations, uses, 
and infrastructure developments arc 
changing at a significant rate. 

• In some portions of the 4. 6.11. 12, 
and 14 GHz bands and some arcs of the 
GSO, there exists a relatively intensive 
use of satellites operating in the Fixed- 
Satellite Service. 

• Most space services, other than the 
fixed satellite, broadcasting-satellite 
and the mobile-satellite services, make 
little use of the GSO. Access to the GSO 
by Administrations is not likely to be a 
problem for these services. 

• Some services that make limited use 
of the GSO are successfully organized 
by specialized user communities such as 
the World Meteorological Organization. 
Access to the GSO by Administrations 
is not likely to be a problem for these 
services. 

65. In considering the prevailing 
situation, it should be noted that many 
of the techniques necessary to satisfy 
the world's satellite communications 
requirements have been implemented in 
some of the networks serving the U.S. 
These include capacities on the order of 
3000-6000 voice channels per 
transponder using compandored FDM- 
FM or SSB-AM. spacecraft antenna 
beam shaping, domestic use of spot 
beams, and reductions to 2* in orbital 
sp:icings between domestic satellites in 
the 6/4 GHz and 14/12 GHz bands. We 
believe that increased use of these and 
other techniques will be necessary to 
accommodate the requirements of the 
1990s and beyond. 

66. Based on our careful review' and 
analysis of the CPM material, we also 
believe that the work of the Conference 
should be based on the following 
additional observations and conclusions 
concerning the prevailing situation: 

• All countries have been able to 
exercise equal rights to satisfy their 
telecommunication requirements, using 
satellite technology, and have employed 
different means and approaches to 
satisfy their requirements; 

• The existing ITU arrangements, in 
particular the provisions governing the 
actions of Administrations and the IFRB, 
have proven to be very successful in 
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affording Administrations access to the 
CSO/spectrum; 

• A wide variety of space serv ices 
has in fact developed in response to 
changing requirements; 

• Satellite communications through 
common user systems has represented a 
cost-effective arrangement for many 
countries, both as an interim system 
leading to an independent domestic 
system and as a continuing arrangement 
for those developing countries that 
otherwise may not be able to afford 
satellite service or whose 
telecommunication needs are so limited 
as to make independent satellite 
services not cost-effective: 

• Improvements in technology have 
been able to satisfy growing demands 
for orbit capacity and access at reduced 
unit cost; 

• As the needs of individual countries 
dictate, common user systems have 
increasingly been used in conjunction 
with networks of individual countries; 

• Improvements in technology have 
been able to satisfy growing demands 
for orbit capacity and orbit access at 
reduced unit cost; 

• The value of introducing new 
technology and more efficient spectrum 
and orbit management techniques has 
been widely recognized and their 
implementation has proven to be 
feasible; 

• Substantial demand for service in 
the FSS has led the USA to prescribe a 
maximum orbital spacing of between 
adjacent USA satellites which users 
must be prepared to accept. It has been 
found that this approach is both 
economically and operationally viable 
and conducive to achieving a high orbit 
utilization efficiency. 

C. The Satellite Services and Bands 
Subject to Any New Planning Approach 

67. Background. This subject was also 
extensively considered in the context of 
the Third Notice, Fourth Notice, and the 
United States submissions to the 
CPM." Similarly, at the Conference 
Preparatory Meeting, there was a 
general consensus on this subject. The 
CPM Report states as a conclusion: 

So far there is only one FSS bond pair for 
which the utilization intensity can be 
regarded as relatively high. 6/4 GHz. ond this 
intense use is largely confined to certain 
portions of the CSO providing service to 
certain geographic areas. The only other 
band in which the intensity can be expected 
to approach that of 6/4 Cllz is at 14/11-12 


M Set Third Notice. »upra. at A p«m* *• . 31-3* 

Fvitrtb Notice, supra, at-. pant* 13-lfc 

USA- Technical and operational factors which 
may assist the WARC-ORBO) in its consideration 
of Agenda items 22 and 2* CPM Doc No. B/CC3 


GHz. although at those frequencies the 
intensity is expected to rise gradually.* 1 

68. Comments on the Fourth Notice. 
nearly every party Tiling comments on 
the Fourth Notice expressed their views 
on this agenda item. The positions 
ranged from planning a precisely 
defined band pair, the Fixed-Satellite 
Service bandwidths of 3700-^200 MHz 
and 5925-6425 MHz. 5 * to more general 
band pair reference.* 9 to a strong 
preference for one band pair, almost 
foreclosing unother. 90 to maintaining 
some flexibility. 91 In addition. AT AT 
noted that traffic demands may vary 
considerably between various orbital 
positions, and urged that these 
geographical differences be examined in 
detail in formulating the United States 
position, as a further mechanism of 
narrowing the focus of any alternative 
planning. 62 

69. Space WARC Advisory Committee 
Views. During the second round of 
Space WARC Advisory Committee work 
in late 1984. this subject was considered 
by a special working group. 6 * The 
Advisory Committee believed that the 
record of satellite system development 
and operations over the last two 
decades logically pointed to the 3700- 
4200 MHz and the 5925-6425 MHz bands 
as the principal candidates for 
alternative planning arrangements. 94 its 
assessment was contingent, however, 
upon the nature of the planning method 
to be applied; and "|n]o bands and 
services (were) recommended for 
planning if a rigid, a priori plan is being 
considered." 94 Alternative 
arrangements for the 14/11-12 GHz 
bands were excluded because: the 
intensity of use is low at this time; 
experience can be gained from planning 
in the lower band; and allocations are 
not uniform worldwide, and regional 
planning would be required." 

70. The Advisory Committee also 
suggested that it may be desirable to 
include some 6/4 GHz bands for certain 
thin route applications in certain parts 
of the world. The Committee indicated a 
positive need for an ITU allocation to a 
low technology* satellite sendee to 
satisfy needs of developing countries 
which would require large satellite 
spacings of perhaps 5 degrees or even 


* T CPM Report Port I at 22. 

*• HBO Comment* al 2 

*• See SBS Reply Comment* at 1. 

M See SBS Comment* al 2-3. 4 
•• See ATaT Comment* at 4. 

See ATAT Comment* al 5. 

•* See Material* of the Worting Group on Band* 
and Service*, svpra. 

M See Second Advisory Committee Report, supra 
at 10. 

•• Id. at 6 
•* See id. at 10. 


mart! to allow for the use of low 
performance earth station antennas. The 
Committee pointed out that significant 
segments of the electromagnetic 
spectrum presently allocated to the FSS 
do not appear to be presently used for 
this sendee, and that some small 
segments of these bands could be 
designated for a low technology service 
after taking into account the relevant 
sharing requirements and constraints 
imposed by other sendees. 67 

71 Finding. Nothing that has occurred 
during the nine months since the Fourth 
Notice has persuaded us that our basic 
finding in that Notice should not be 
reaffirmed. We continue to believethat 
this agenda item of the Conference is 
best approached through the same two- 
step process that we previously adopted 
and which was incorporated in the CPM 
Report. 

72. The first step is the establishment 
of specific decision making criteria. 
These criteria include: allocation status, 
operational status, economic impact, 
specialized user community, technology 
status, operational characteristics, and 
CSO utilization intensity." The second 
step is the application of these criteria 
to the available facts and planning 
approach being considered. Based on 
these criteria, we conclude that only 
portions of the Fixed-Satellite Service 
bands between 3700 and 7075 Ml Iz 
should be considered for any alternative 
planning approach at this time. 

73. With respect to higher frequency 
bands, we are very concerned about the 
impact of alternative arrangements on 
the development of technological and 
operational innovation. For example, the 
very complex mixture of allocations and 
restrictions in the 14/11-12 GHz bands, 
that vary among the different regions of 
the world, would seem to require the use 
of the existing ITU arrangements." It is 
also ivorth emphasizing an additional 
point made by our Space WARC 
Advisory Committee that experience 
should be gained applying alternative 
arrangements at 6/4 GHz before 
proceeding to apply them at 14/11-12 
GHz. Wc therefore believe tht frequency 
bands above 7075 MHz should not l>e 
considered. Our recommended 
proposals reflect this finding. 

74. Low technology satellite service is 
an important concern of many 
developing countries. However, the 
issue is not primarily one of low 
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technology spectrum allocutions, but 
rather the provision of u particular 
application, i.e., thin route transmissions 
to widely dispersed populations. It is a 
subject sure to receive considerable 
attention at the Conference, but one 
which is not incompatible with the 
approaches we suggest below. Thin 
route applications have been provided 
already in the U.S. domestic 

• nvironment to remote regions such as 
Alaska, demonstrating that a diversity 
of applications can coexist under the 

• urrent regulatory arrangements. Of 
course, in the most intensively used 
hands. Administrations may not be 
willing to accept the operating 
constraints 70 that might be required of 
low technology applications to achieve 
compatibility w ith high density links 
under conditions of small satellite 
separations. Such services should not 
however, be a controlling factor in 
limiting future access to bands that are 
or will be used for high capacity satellite 
systems. Instead, we believe that such 
diverse applications should be 
accommodated within other existing 
allocations or by making use of reverse 
hand operation. 

i). The Principles Underlying Any 
Planning Approach 

75. Background . Since the first 
international attempts at '‘planning” the 
use of radio stations in 1920. the 
discussion of associated principles 
seems to have been a prominent part of 
ihe activity. 71 True to this tradition, the 
WAKC-79 resolution calling for the 
Space WARC required the first session 
to ". . . establish the principles ... for 
planning.** 71 In the Second Notice, we 
addressed this subject and listed 
numerous principles. 71 Many of these 
were included in the United States 
contributions to both the February 1984 
Meeting of CCIR IWP 4/l and the 
CPM. 74 

76. Only one other Administration 
submitted extensive views on the 
subject of principles for the CPM. 7 * We 
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noted at the outset of our discussion of 
Conference issues that there exist 
certain pragmatic interests shared by all 
nations. At the CPM. we worked with 
developing countries to incorporate 
these interests in a set of general 
principles on which there could be 
substantial unanimity. The Annex 4 of 
Ihe CPM Report lists these principles: 

• To guarantee, in practice, for all 
countries, equitable access. 

• To achieve the most efficient and 
economical utilization of the orbit/ 
spectrum resource, 

• Use of applicable advanced 
technology and operational techniques 
to the extent possible. 

• Use of uniform technical parameters 
nnd technical criteria for satellite 
systems, ns far as possible. 

• Good adaptability to the features of 
various kinds of requirements and to the 
needs of technological development and 
new services. 7 * 

77. Comments on the Fourth Nature. 
The parties offered few comments on 
principles. This probably occurred 
because of our Second Notice findings 
on the subject, and a view that there 
was little more to be said. However, 
COMSAT did include in its comments a 
principle not previously articulated, 
namely the reduction of administrative 
burdens imposed on Administration. 77 

78. Views of the Space WARC 
Advisory Committee. The Space WARC 
Advisory Committee established a 
special working group to prepare a very 
comprehensive set of principles. 79 They 
divided the subject into four dominant 
categories: Equitable Access to the GSO 
and Frequency Spectrum for Space 
Services: Extent of Rights to the GSO 
and Radio Frequency Spectrum and 
Rights of Other Systems: Elements of 
Planning Methods; and Observance of 
Rights of Other Services. Within each of 
these categories, specific principles 
relevant to any planning method were 
set forth. 

79. Finding. We believe the work of 
the Advisory Committee in developing a 
comprehensive set of principles and 
their underlying rationale has been 
useful. The substance of these principles 
is consistent with those we presented in 
the Second Notice, as well as those 
formulated by the international 
community at the CPM. We believe the 
statement of principles in our 
recommended proposals in Appendix B 
reflect those recommendations as well 
as the views expressed by other 
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government agencies and other 
countries in the course of our 
preliminary discussions with them. 

F The Kind of Planning Approaches 
That Should Be Considered hy the 
Conference 

80. Background. The consideration of 
a planning approach is clearly the 
central issue of the Conference. It is also 
the most complex issue, and Ihe one 
most entw ined with national policies 
and strategies. 

81. Wc addressed this subject in both 
the Third and Fourth Notices. First, we 
revised the historical record of 
international ‘planning” to avoid 
harmful interference between radio 
stations, noting the methods employed 
and the radio services affected. The 
most significant observation was that 
only very homogeneous and non¬ 
dynamic services—largely broadcasting 
services—have been subject to 
planning.™ We also noted that 
“planning” encompassed a broad range 
of activities, including, for example, 
network planning undertaken during the 
past few decades by telecommunication 
system operators. *° Second, we sought 
to articulate a ‘'common underlying 

* framework” for all planning 
approaches. 9t Third, we presented 
several key questions common to all 
planning approaches in an attempt to 
assess the implications of various 
alternatives. •* Our only finding on this 
subject was that the use of 
Administrative Radio Conferences to 
adopt very long-range, detailed, and 
inflexible plans, was not an acceptable 
planning approach. 99 

HZ. The general approach taken in 
these notices received substantial 
domestic and international support. 
However, the international community 
and developing countries in particular 
were initially reluctant at the CPM to 
accept the premise that all methods, 
including the existing one. could be 
subject to a common analytic 
framework. Ultimately, however, each 
of the planning approaches receiving 
attention at the CPM was articulated in 
three phases: identification, 
harmonization and implementation.* 4 

83. However, a wide range of views 
we re % expressed by parties filing 
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comments on the Fourth Notice. For 
example. AT&T noted that the 
Commission's proposal of a conceptual 
framework for a dialogue on alternative 
ITU arrangements, based on the stages 
of identification, harmonization and 
implementation of satellite systems, 
could be a useful tool for developing 
more substantive approaches to orbit 
resource management. 115 Cl E. 

COMSAT, and SBS. however, suggested 
that the identification and 
harmonization phases are becoming 
increasingly intertwined and reliance on 
such a distinction may be 
counterproductive.* 6 

04. The intent of our common 
underlying framework concept was to 
provide a bridge to a common ground for 
bringing together those with divergent 
views at the CPM, for placing all 
planning approaches on the same 
analytical plane, and for encouraging a 
dialogue on issues rather than on a 
handful of numbered methods. We 
believe it was useful in accomplishing 
these goals and may enjoy some 
continued utility. As a practical matter, 
however, the time has come to focu9 
directly on key questions rather than on 
frameworks. 

H5. Finding. Whenever the subject of 
"planning" satellites has arisen during 
the past eight years, it has frequently 
induced polarized views. There has 
been a tendency to view this subject 
using models at the extremes: the status 
quo versus rigid. long-range plans based 
on artificial requirements; a posteriori 
versus a priori; etc. However, models at 
the polar extremes ore not useful in 
achieving a consensus among people 
with diverse views." 7 Indeed, they may 
distract attention from the central 
objective: Assuring equitable access in 
practice . . . and efficient use of orbit/ 
spectrum. 

86. There are numerous different 
possible planning approaches. As we 
indicated in the Fourth Notice, it doesn't 
seem useful to attempt to describe all 
these various approaches and compare 
lhf?m against each other. This is fully 
consonant with the conclusions of our 
Space WARC Advisory Committee 


•*See AT&T CotnmrnU ut 0-7 
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Notice make it clear thet few realty expect that the 
existing arrangement! will continue to find 
acceptance in band! experiencing very intensive * 
use. At the other extreme, we know of no 
Admintitration who ha! formally proposed the 
application of a long-range, rigid ptanning approach 
in the bands which are now intensively used. 
Similarly, a priori or a posteriori ate very 
qualitative, relative characteristic*, and no 
approach can tie meaningfully described wholly in 
these terms. 


which believed that there are numerous 
approaches for regulating the 
disposition of the orbital resource that 
arc acceptable to the United States. 
These can be developed by utilizing the 
building block approach. The key is to 
develop creative ways to insure access 
to the GSO resource by all 
Administrations and at the same time 
retain flexibility in the development of 
satellite networks."" 

87. The various planning methods that 
have been, and will be discussed, are 
merely mechanisms to achieve this and: 
not ends in themselves. We believe it is 
imperative to refocus the dialogue upon 
our common goal, rather than conflicting 
mechanisms, to do this through an open 
and candid discussion of some core 
issues, and begin the process of 
developing consensus upon them. 

88. The Key Questions . There are 
many important issues associated with 
this subject. However, after the nearly 
five years this proceeding has been 
active, several of them seem most 
important: Devising a planning approach 
that provides adequate protection for 
existing systems and a reasonable 
guarantee of accommodation for new 
systems: devising the technical and 

# operational criteria for controlling 
interference among systems; selecting 
the institutional attributes of the 
plunning approach(es); minimizing 
unrealistic requirements; and the 
appropriateness of setting a planning 
period length. We realize there are other 
ways of stating these issues, and that 
they are all interwined and cannot be 
entirely isolated from each other.** 
Nonetheless, we will use this statement 
of our dominant concerns in organizing 
the discussion that follows. 

1. Devising a Plunning Approach That 
Provides Adequate Protection From 
Interference for Existing Systems and a 
Reasonable Guarantee of 
Accommodation for New Systems 

89. Background. It is well recognized 
that the environment for fixed-satellite 
networks is highly dynamic and 
heterogeneous. At some point. 


•• Sor Report of SWAG. Planning Mrthodv Doc. 
No, PLM-15 st 10115 Dec 1UM) 
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that furthrn all of these goals should hr arc^ptaMe 
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Administrations, international 
organizations and private operators 
consider that entire environment, make 
a number of decisions, and commit very 
large capital resources to implement 
their satellite systems. The ITU 
arrangements at issue in this Conference 
exist to afford reasonable protection 
from harmful interference for that 
investment. That mesasure of protection 
as is at least as important to developing 
countries as to more affluent countries. 

90. However, this protection cannot be 
absolute because the environment is 
dynamic. The technology, operational 
requirements, and available facilities 
continue to change, and most notably, 
new satellite systems must be 
accommodated. This frames the first, 
and perhaps the foremost issue: What 
constitutes adequate protection for 
existing systems and a reasonable 
guarantee of accommodation for new 
systems. 

91. Comments on the Fourth Notice . In 
the comments filed in our Space WARC 
inquiry, the maintenance of adequate 
protection of exiting systems was 
repeatedly mentioned and emphasized. 
For example, AT&T urged that before 
satellite implementation, the satellite 
operutor must be aware of what 
protection will be afforded, in order that 
required performance levels can be 
maintained. Without this protection. 
AT&T noted, satellite operators could 
not guarantee reliable economical 
services to their customers. Service 
performance should not be decreased to 
unacceptable levels as more satellites 
ure placed in orbit, and the amount of 
possible degradation at the end of the 
satellite's life should be known to the 
operator before the satellite is ordered, 
manufactured and launched. If service 
performance can be reduced in response 
to political pressures to unacceptable 
levels, the ultimate result can only be 
the demise of the satellite service. AT&T 
urged the Commission to ensure that 
any potential increases in interference 
due to additional satellites in orbit 
should first be overcome by improved 
technology. AT&T also urged that 
aggregate degradation over the satellite 
service life, if permitted at all. should be 
limited to a pre-set amount in order to 
assure satellite operators stability in 
their long-term planning.* 0 

92. Other comments were more 
general, urging protection for the life of 
the system, but not stating the levels 
and associated periods of protection. 

For example. GTE and MMCS urged that 
protection should correspond to the life 
of the system rather than to 
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predetermined limits set by planning 
conferences. 91 COMSAT expressed this 
runcern in considerable detail, 
maintaining that the matter of an 
dssignment lifetime should be resolved 
on the basis of need rather than through 
any time mechanism. It argued that the 
involuntary discontinuation of an 
assignment should be made on the basis 
of need, merit and an exhaustion of 
uther options. This issue should not 
arise until an access seeker was. after 
nnsideration of all possibilities, denied 
a useful assignment. Nothing was gained 
by the setting of an entirely arbitary 
expected network lifetime. Existing 
systems need to be preserved and 
protected to the maximum extent 
possible. The continued integrity of an 
existing system was paramount 
it cording to COMSAT, because it U the 
very characteristic which an access 
seeker attempted to secure for its 
system. 9 * 

93. We similarly believe that a system 
should be afforded substantial 
interference protection for its lifetime 
Hither than some arbitrary time limit or 
requirement. Our interests are the same 
as any other country. Once a system 
becomes operational under a particular 
issignment. it must be provided 
interference protection. The difficulty in 
implementing this principle, however, 
revolves around the "nature of the 
international protccion." over time. 93 
Comments on this subject addressed 
both maximum aggregate limits on 
packing and on repositioning. 

94. Lifetime Maximum Aggregate 
Packing Limits. AT AT described some 
potentially useful means of resolving 
one aspect of this issue. To achieve an 
absolute aggregate lifetime limitation on 
interference. AT&T urged the 
Commission to consider a fixed upper 
limit on satellite system packing density 
for systems having first order 
interference effects. Buch as systems 
serving common adjacent or nearby 
areas. At some level of planning, there 
might be established some maximum 
li*vel of packing or acceptable 
interference beyond which further 
efforts at harmonization would cease, in 
order to assure existing satellites that no 
further service degradation would occur. 
Such limits might be set as guidelines 
ond changed as frequently as warranted 
by texhnological advances. The 
maximum packing level for any 
frequency and service should be 
ietermined economically—through 
comparison with the next most 
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economically attractive and available 
frequency band, giving due 
consideration to the recommended 
limits of permissible interference to 
other services with equal sharing 
rights. 94 

95. Lifetime Maximum Repositioning 
Limits. AT&T also commented on 
repositioning noting that they were 
concerned that certain proposals appear 
to require an unacceptable measure of 
repositioning. Certain proposals have 
the potential of requiring operating 
systems to readjust their satellite 
position every time a new stateilite is 
placed in orbit. AT&T recognized the 
potential need for some satellite 
repositioning during its operational life, 
and suggested that it would be entirely 
unacceptable in terms of cost and 
service interruption to be required to 
move more than once or twice during 
the lifetime of the stateilite. 99 

96. COMSAT suggested that 
relocation of existing networks’ 
satellites should only be considered a 
measure of last resort. COMSAT urged 
that if relocations were necessary, they 
should not be significant perhaps a few 
degrees of arc at most. In addition, if an 
Administration had relocated one of its 
satellites, it should be exempt from 
relocating it for a specified period 
thereafter. Of course, a system designer 
might wish to incorporate a substantial 
relocation capability, particularly if 
there were a requirement for 
intrasystem satellite exchange or 
replacement, or if an orbit location were 
used in an arc segment in which another 
Administration has priority status. 99 

97. Finding . W r e indicated in Part II1.A, 
above, that the emphasis should be on 
constructing a planning approach that 
gives each Administration the access it 
desires at the time it is ready to 
implement a sytem. Anything less is not 
equitable access. Thus, the nature and 
length of the protection for existing 
systems must be variable to 
accommodate new entrants when they 
are ready to implement a system. 
However, operational systems have a 
limited ability to accommodate 
additional Interference or effect 
repositioning of satellites. During the 
expected lifetime of the satellite, a 
significant level of protection must be 
afforded. However, this a complicated 
by many technical and operational 
criteria that vary among different 
systems. It is a subject in which all 
nations have a considerable stake. As 
more and more developing nations 
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commit their precious financial 
resources to their own satellite systems, 
this balance between protection and 
access must be defined more precisely 
to reduce uncertainty in planning by 
both existing satellite system operators 
and those countries planning their initial 
satellite systems. 

98. Normal replacement satellites, on 
the other hand, would not necessarily be 
protected to the same degree. 

Replacemnt satellites should 
incorporate appropriate improvements 
in the technology that will inevitably 
have arisen since the original satellite 
was first designed, and accept 
additional inerfcrcnce necessary to 
accommodate later satellite systems. It 
is most important to take measures that 
continue to increase the overall capacity 
of orbit. Any acceptable planning 
approach must allow consideration of 
these important and complex matters in 
an incremental and timely manner. In 
particular, we believe that is should be 
recognized that adjustments to systems 
can generally be made with lesser 
impact on continuity of service at the 
time of normal satellite replacement 
than at arbitrary times during the 
operating lifetime of the satellite. 

Z Devising the Technical and 
Operational Criteria for Minimizing 
Interference Among Systems 

99. Closely entwined with the first 
issue is the matter of criteria for 
detecting potential interference between 
systems and adjusting the operating 
parameters of those systems to achieve 
some acceptable level of interference. 
Both COMSAT and SBS viewed this 
matter as an overriding question, and 
urged that careful attention be given to 
the matter so that reasonably identified 
new satellite systems are 
accommodated to the maximum extent 
practicable, even when a conflict 
arises. 97 

100. There are many technical and 
operational criteria and techniques that 
are directed toward accomplishing this. 
We made specific reference to several of 
them in the Fourth Notice and solicited 
comments. 98 These include, for 
example: The French M-3 
harmonization technique; the Japanese 
Orbit 11 and CAP-N computer programs; 
the arc segmentation technique; 99 and 
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nur domestic approach of requiring 
closer spacing between satellites. We 
also solicited comment on whether 
networks enjoying particular technical 
or operational characteristics, such as 
common-user systems, should as a 
matter of principle enjoy any 
advantages in applying these criteria. 100 
Each of these subjects are separately 
considered below. 

101. Comment on the M-3 
Harmonization Technique. Doth 
COMSAT and SDS saw utility in certain 
features of M-3 harmonization, but 
cautioned against use of the entire 
technique. COMSAT pointed out that 
the French "M-3" approach consists of 
(1) segregation, in frequency, of the most 
incompatible (inhomogeneous) 
transmissions through a priori frequency 
segmentation; (2) determination of a 
new assignment s orbital ‘‘service arc" 
us part of a multilateral coordination 
procedure; and (3) distribution of the 
thus Introduced primary and 
consequential secondary' interference 
among the new and the existing 
networks through satellite relocation of 
the latter, the magitude of such 
interference to be determined by the 
“delta-T-a tar" method. COMSAT noted 
that such a priori band segmentation 
technique, while capable of reducing 
coordination problems, would be overly 
restrictive in light of sophisticated 
architectures now under consideration 
for some networks and likely to be 
considered for others in the future. 
COMSAT stated that the avoidance of 
inhomogeneities should be part of the 
multilateral harmonization process as 
an indivisible method (so described by 
the CPM) would not be in the U.S. 
interest. 101 

102. SBS additionally pointed out that 
M-3 techniques would all lead to greater 
potential spectrum/orbit resources 
utilization, but are only practical for 
new systems before they arc launched 
and made operational. SfiS also noted 
that the notion of equitable interference 
is also impractical to implement because 
very sensitive modulation schemes and 
weaker signals would require greater 
protection than channels on neighboring 
satellites. 1 ?* 

103. Finding on M-3. M-3 
harmoization is a collection of 
techniques that individually or in some 
composite aggregation might be useful in 
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resolving interference problems between 
satellite networks. Some of these 
techniques are either being used or can 
be used to resolve interference problems 
between systems. We will be 
advocating that they be recognized as 
an essential element of any planning 
approach. However, other techniques 
included with the M-3 concept, such as 
the delta-T-star method, require further 
study and evaluation before we could 
accept their formal inclusion in any 
planning method. 

154. Comments on Computer Models. 
The subject of computer models elicited 
a range of views. For example, AT&T 
indicated that it might be useful if a 
standard set of hypothetical reference 
systems were constructed to translate a 
country*s perceived long range needs 
into a framework of approximated 
satellite specifications for planning 
purposes, if no more accurate 
specifications can be provided. Without 
such a framework. AT&T argued, only 
consideration of hardware-specific 
existing and proposed systems would be 
possible, and be an impractical 
limitation for administrations having 
little technical experience in projecting 
# satellite specifications. 105 

105. In a certain narrow range of 
application nt the regional and sub¬ 
regional levels to identify the optimal 
operational parameters for proposed 
networks or the most efficient use of 
individual locations. CTE believed that 
models promised to improve 
coordination continuously as each new 
system is coordinated with the existing 
ones. 104 Without being specific, 
COMSAT sugested that for them, the 
calculation methodologies introduced by 
Japan were of utmost importance to the 
application of our computer based 
programs. 104 

100. Finding on Computer Models . We 
regard computer models and sub¬ 
routines as necesary tools to manage the 
information associated with any 
planning approach, and to analyze and 
control interference levels among 
systems. Computers are the tools of any 
planning approach and not the approach 
itself. Any acceptable planning 
approach must be designed to maximize 
the opportunity for access to the orbit, 
and then the necessary computer 
programs can be developed to promote 
this objective. We do not believe that 
any limintions of currently available 
compiler programs should be the basis 
for excluding any planning approach 


141 See AT&T Comment* «i fr-ia 
Sc* CTE Comment* at Ik 
,01 Sr* COMSAT Comment* at 26-27. 


that woutd othenvise best achieve this 
objective. 

107, Comments on Arc Segmentation 
Techniques . Although arc segmentation 
techniques have received considerable 
attention within one of our Space 
WARC Advisory Committee working 
groups, and have been repeatedly 
adovocated by Japanese contributors to 
CCIR work, only AT&T addressed these* 
techniques in Fourth Notice comments. 
AT&T suggests that this technique coulii 
be useful in conflict resolution. It 
described the concept as using satellite 
antenna discrimination to allow reuse of 
the orbit by Administrations with non¬ 
overlapping coverage areas. The 
Conflict resolution guidelines might then 
include general agreements between 
Administrations with overlapping 
coverage areas as to which segments of 
the GSO would be used first by each 
Administration, so that their respective 
long-term satellite programs would not 
initially be competing for the same orbit 
segments. Other Administrations whost 
coverage did not overlap would then be 
able to resolve their difficulties by 
interleaving or co-!ocating techniques. If * 
unanticipated conflicts do arise later in 
this process which cannot be resolved 
through bilateral discussions, it is likely 
that multilateral harmonization would 
resolve the conflict. 1 °* 

108. Our Space WARC Advisory 
Committee in their recent work referred 
to this technique as an “approach." and 
gave it a third order of preference. As 
described by the Committee, segments 
of the GSO. os opposed to specific orbit 
positions, would be made available to 
Administrations or groups of 
Administrations. Specific satellite 
antenna characteristics would be 
needed to allow reuse of the same 
orbital arc by more than one 
administration. This antenna 
specification could be improved on a 
regular basis. Allocating arc segments 
would clearly establish guidelines for 
the use of the orbit and for the operation 
of satellite networks to the extent that 
service areas and ranges of assigned 
orbital arcs are specified. It is asserted 
that this technique has clear advantages 
over any other a priori allotment scheme 
because it provides flexibility within th»* 
confines of an assigned orbital arc. The 
Committee believed that although this 
technique does not totally alleviate the 
tension that exists between guaranteed 
access and flexibility, it was more likely 
to accommodate this tension than any 
other identified planning method. 107 


S*r AT&T Comment* at 9. 
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109. On the other hund, during the 
course of Advisory Committee work, 
several significant criticisms were 
noted For example, w’here more than 
one country in involved in a single arc. 
the technique fails to define how 
conflicting rights to shared visibility 
arcs can be resolved tt would require 
further clarification and specification to 
tli monstrate how it could provide a 
satisfactory framework for the 
resolution of a large number of claims 
from the same sub-zone. In addition, it 

i ssenttally compartmentalizes access 
the problem, but may lead to a widely 
divergent procedures for obtaining and 
coordination of systems in different 
zones. 10 " 

110. Finding on Arc Segmentation. The 
term "arc segmentation" has been used 
with several different meanings during 
the course of the Space WARC 
preparations. One such concept involves 
grouping satellites together with similar 
characteristics to reduce inhomogoneity. 
Another concept is the planning 
technique discussed above to provide an 
organized approach to grouping together 
the requirements of various 
Administrations to take into account 
space station antenna discrimination 
between separated service areas. The 
Committee itself noted that the latter 

t oncept of arc segmentation does not 
represent an integral mj arrangement 
for satellite systems. Rather it is a 
technique capable of being used in 
• onjimetion with other approaches. We 
fmd that both concepts of arc 
segmentation have merit under certain 
conditions. We do not. however, believe 
that arc segmentation has been 
sufficiently studied to warrant its 
inclusion in our proposals as a planning 
method at this time. As we have 
indicated above, the desired objective is 
to maximize opportunity for access by 
ail nations, not restrict access to 
predefined arc segments. But we are 
i ontinuing to consider in greater detail 
the capabilities of arc segmentation 
techniques to efficiently aid in the 
mplementation of any planning 
approach. 

111. Comments on the Commission's 
Closer Spacing Technique. Our request 
for comment on our own technique to 
achieve closer spacings and attendant 
opportunities for access resulted in 
considerable favorable comment. For 
example, SBS urged that we develop 
proposals that rely on our successful 
experience over the past decade of 
accommodating all requested North 


,M See Draft Critique of the Preliminary 
< .inclusion! of Um Working Groups. Doc. SWAC I 
S'KG (20 Dec ISM I. Pari 111 at W Second Advisory 
t <rtnimlt*e Report, aupra. at 4A 


American satellite system proposals. In 
other words, the United States' 
fundamental position should be that the 
U.S. and its North American neighbors 
have already devised an acceptable and 
efficient approach to utilize the visible 
GSO and any action taken at WARC- 
ORB(l) should not impinge adversely on 
that successful exercise. 10 * 

112. COMSAT considered the 
principle underlying the Commission's 
"2* spacing" initiative a highly 
significant precedent for rational 
utilization of the GSO. To produce the 
most desirable result, however. 
COMSAT believed that the concept 
should be based on a "minimum 
assured" rather than a "maximum 
available" interna tell ite spacing. That is. 
it should be adopted in the form of a 
formula which includes provisions for 
certain design and operating 
parameters, notably satellite antenna 
characteristics to deal with separate 
coverage service areas. The formula 
would. from time to time, be reviewed 
as standards Are upgraded. By and large, 
systems could choose an intersatellite 
spacing greater than the minimum 
assured spacing but would, if necessary, 
have to accept it. 140 COMSAT further 
noted that the 2* spacing concept, 
having high orbit utilization efficiency, 
was clearly a more restrictive orbit 
utilizaton metholdology. However, it 
was an approach that has the virtue of 
allowing orbit yield to be directly 
derived from requirements, with the 
necessary standards or "reference 
characteristics" as well as the degree to 
which coordination will be required 
being outputs rather than ingoing 
stipulations. 111 

113. Finding on Our Closer Spacing 
Technique. It is apparent that our 
domestic spacing technique and 
successful experience in mutually 
accommodating planned satellite 
systems of other Region 2 
Administrations are strongly supported 
as a means of both accommodating 
newcomers and encouraging more 
efficient technology. In particular, wc 
believe that our experience with 2* 
orbital spacings at 6/4 GHz and 14/12 
GHz and the underlying technical bases 
will be useful in the context of the 
Conference. Even if this technique doc* 
not become an explicit part of any 
planning approach adopted by the 
Conference for heavily used bands, such 
spacings between currently authorized 
U.S. satellites must be recognized as a 
fundamental part of our domestic 


••• Sm SOS Reply Comment* at Z-& GTE 
Comments at A 

1 »° Sec COMSAT Comments at 10-16. 
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regulatory environment, and current and 
future commercial satellite 
requirements. 

114. Comments and Finding on 
"SpecialConsiderations.” In addition to 
soliciting comment on various 
techniques, we also requested views on 
*\ . . whether networks enjoying 
particular technical or operational 
characteristics should as a matter of 
principle enjoy any advantages in the 
harmonization process." 11 * In other 
words, should systems such as those 
used in common by several 
Administrations be treated in some 
special way. Another aspect of this 
issue concerns networks with severe 
connectivity or coverage constraints 
requiring special considerations. 

115. Only COMSAT commented on 
the matter, pointing out the difficulties 
of effecting such special considerations. 
COMSAT pointed out that this subject is 
not easy to address because the bases 
for such consideration were not easily 
quantifiable. It suggested that the matter 
was better handled on a case-by-case 
basis. We concur with these comments. 

3. Selecting the Institutional Attributes 
of the Planning Approach 

116. The planning process must occur 
within some kind of institutional 
Tramework. A number of views were 
articulated in response to the Fourth 
Notice. The focus appeared to be on 
minimizing the administrative burden, 
and on enhancing the ability of the 
framework to reach a pragmatic, 
acceptable result. The comments fell 
into three categories: The nature of the 
forum, the standing of parties in the 
forum, and the venue, each of which is 
separately addressed below. 

117. Comments on the Nature of 
Forum. HBO noted that an acceptable 
option raised by the Fourth Notice was 
the use of less structured multilateral 
forums as a means of identifying 
satellite requirements and harmonizing 
satellite networks. This contemplated 
"small, less formal ad hoc multilateral 
gatherings of administrations." HBO 
suggested that a forum that has intimate 
familiarity with both the technical and 
economic factors associated with 
satellite services and meets on a 
continuous basis was more likely to 
respond to the dynamic and increasingly 
specialized nature of satellite 
technology and services. It urged that 
basic precepts and guidelines be 
identified as a framework for 
establishing identification and 
harmonization responsibilities in forum 


1 •* Fourth Nottaa. supra. at-> para 44 
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other than the IFRB. 113 In the ideal case, 
according to COMSAT. Administrative 
Conferences would only have to held to 
establish major policies as they affect 
the preservation of access options. If the 
periodic upgrading of standards, 
procedures and constraints could be left 
to bodies such as the CCls. the need for 
convening Administrative Conferences 
could be dreastically reduced and their 
agenda minimized. 1 14 

118. Other parties additionally sought 
to describe the institutional attributes 
for accomplishing specialized 
computational and arbitration functions. 
For example. COMSAT suggested that 
the manager of some centralized 
computer capability, presumably a 
permanent organ of the ITU. should also 
participate. The manager would also be 
requested to make some or all of the 
meeting arangements and would also be 
the first evaluator of stated 
requirements which are submitted. This 
described essentially an organ similar to 
the current IFRB. but one with a 
substantial added burden and the 
capability to act more visibly and on a 
more current basis. COMSAT cautioned, 
however, that such an organ should 
have no executive or arbitration powers, 
although its growing kncwlcdgc and 
experience may well lend it an 
increasing influence. 114 On the other 
hand, SBS saw a need for some kind of 
objective third parties ot intervene and 
recommend resolution to a dispute. SBS 
believed this preferable to use regional 
or subregional “referees*’ with some 
support from the IFRB. SBS counseled 
that further thought must be given to 
how this would be accomplished and 
what binding effect it would have on the 
interested parties, 11 * 

119. Finding on the Nature of the 
Forum. We believe that the institutional 
attributes of the planning process has 
not received sufficient attention to date. 
Comments on the Fourth Notice reflect a 
similar concern. However, it is the 
institutional forum that will endure after 
the Conference because it is within this 
forum that any continuing planning 
process will have to occur year after 
year. There is, however, a substantial 
preference for small, less formal ad hoc 
multilateral gatherings of affected 
Administrations which we believe 
provides the most effective means of 
providing access to the orbit for new 
systems and adequate protection for 
existing systems. By dealing with 
specific, concrete system requirements 
and characteristics, such an institutional 


1 •* See MHO Comment* at 6. 

1,1 COMSAT Comment* *113. 

1,1 See COMSAT Comment* ot 14-15 
1 •* See SBS Comment* ot fl. 


forum is most likely to produce 
acceptable and equitable results for all 
the Administrations involved. 
Supplementing this preference, the 
paragraphs below dealing with standing 
and venue begin to detail some of the 
important additional attributes. 

120. Comments on Standing— 
Unaffected Administrations and 
International Organizations. A 
significant attribute of any forum is the 
criteria for allowing parties to 
participate. Traditionally, most forums 
require as a minimum some real interest 
in the subject matter. In legal forums, 
this is referred to as standing. The 
comments to our Fourth Notice 
addressed both the “interest** criterion 
(including the two-step iterative process 
described in the Fourth Notice ). and the 
speciul problem of common-user 
organizations. 

121. COMSAT stated that the 
harmonization of a network within its 
environment should not involve 
Administrations which are not affected. 
Interference analysis would yield those 
Administrations which are affected, and 
only these should be involved in the 
harmonization process. 112 If, on the 
other hand, some countries desire their 
long-term requirements identified. AT&T 
supported a two-step iterative 
process. 111 

12 Z On the subject of common user 
institutions. SBS suggested that 
revisions to the current IFRB procedures 
should “confer recognition*’ to 
institutions such as INTELSAT and 
others . 119 Similarly. COMSAT stated 
that it was obvious that common-user 
systems providing international 
communications services to users in 
several or many countries, to the extent 
that these systems were not wholly 
owned and operated by one 
Administration, have a particular need 
for a direct voice in international 
proceedings. COMSAT indicated that 
such systems may also have to be given 
direct access to international 
proceedings concerned with the setting 
of constraints, standards and 
procedures. 110 

123. Finding on Standing. COMSAT*s 
comments concerning the exclusion of 
Administrations having no apparent 
interest in any particular planning 
process clearly have merit. 
Unfortunately, the problem is rather 
complex. For example, the near-term 
interests and long-range interests of an 
Administration may be quite different. 
This is what led us in the Fourth Notice 


• 11 See COMSAT Comment* at 14-15. 

111 See AT*T Comment* at A 
1 *• See SBS Comment* el 7. 

See COMSAT Comment* at 7. 


to explore a two-step process that would 
distinguish between these two kinds of 
interests. However, such an approach 
may be overly complex and difficult to 
apply in practice. Thus, our proposals 
are intended to encourage planning 
approaches that focus on guaranteeing 
access to the GSO for realistic 
requirements as they arise. 

124. SBS and COMSAT suggest that 
the operators of “common user” satellite 
systems should enjoy “recognition** or 
“direct access ... to proceedings,’* 
respectively. It is unclear what SBS 
means by “recognition/* This could 
mean the conferral of standing akin to 
that of un Administration at an 
Administrative Conference. It is 
doubtful, however, whether the 
international community would do this. 
However, we note that operators of 
common user systems are already 
granted observer status at ITU meetings 
and would be expected to continue to 
participate in any technical meetings to 
resolve interference problems. With 
respect to the presentation of 
requirements for recognition in any 
planning approach, we expect that the 
current practice of identifying a 
notifying Administration for the 
common user system would be 
continued. 

125. Comments on Venue— 
Regionalization. Many parties 
commenting to the Fourth Notice 
strongly urged the use of regional or suh 
regional forums within which to 
identify/harmonize satellite networks. 
For example. MMCS urged that the U.S. 
consider seeking a geographical 
exception from any worldwide planning 
system proposed at the WARC-ORB{l) 
as it would have an adverse effect on 
the continuing development of the U.S. 
domestic satellite market. 121 GTE 
Spuccnel indicated a willingness to 
consider alternative coordination 
arrangements in which participation 
was limited to those with a direct 
interest in the negotiations, i.e., within a 
regional, subregional, or computer- 
selected “minimum participation” 
approach. 122 SBS urged that any 
alternative ITU arrangement endorsed 
by the U.S. at the WARC-ORB(l) which 
differed significantly from the current 
procedures should be formulated to 
apply on strictly a regional or 
subregional basis. 123 

128. On the other hand, COMSAT in 
its reply comments cautioned against 
moving in this direction. According to 
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COMSAT, the view of some that Region 
2 might go its own way was 
understandable but parochial and 
perhaps not in the best interest of the 
US. for several reasons: First, a U.S. 
withdrawal into Region 2 isolation 
would signal lack of solidarity; second. 
Pacific and Atlantic orbit locations 
which are currently considered to lie 
nutside the U-S/domestic arc*’ may 
Home day be useful to the United States; 
and third, the methodology and the 
access assurance developed in Region 2 
may well be acceptable also in the other 
Regions. COMSAT urged that U.S. 
efforts should therefore be intended for 
potential global application. 1,4 

127. COMSATs Reply Comments 
amplified on subregioning. pointing out 
that at the CPM, two flaws of 
subregioning were identifies: The 
tendency to deny or at least inhibit use 
of orbit locations by individual 
administrations and the potential 
adverse effect on the capacity of the 
GSO by reducing the number of 
accesses. COMSAT took the position 
that both of these concerns are valid 
and need to be taken into consideration 
when assessing subregioning as a 
planning/management technique. 1 ** 

128. Finding on Venue — 
Regionalization . These views are not 
necessarily incompatible. Approaches 
that minimize parties having no 
contemporary interest in the outcome, 
and that attempt to resolve conflicts at 
the regional or sub-regional level, are 
the most desirable. We believe the best 
statement on the subject of standing and 
venue was one contributed by GTE 
Spacenet 

The institutional framework for planning 
approaches should be limited lo the regional 
or nub-regional level. i e„ lo those 
Administrations directly involved within the 
region. Broader participation necessarily 
introduces more abstraction into the process 
<md obscures the peculiarities of local 
geography, characteristics of the current 
facilities and services in operation, and other 
regional factors thut could not be given the 
same weight in a global setting 1 ** 

I lowever. while such an approach is 
dearly effective in resolving 
interference conflicts between domestic 
and sub-regional satellite systems, 
additional consideration is needed on 
the question of making any such 
regional or sub-regional planning results 
compatible with systems providing 
international services or with the 
planning results reached by other 
regions or sub-regions. 


“* S**« COMSAT Reply Comimtsili «1 
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4. Minimizing Speculative Requirements, 
and the Appropriateness of a Planning 
Period Length 

129. Comments on Speculative 
Requirements and Planning Periods . 

One of the major difficulties long 
associated with many planning 
approaches is their tendency to 
encourage the submission of 
Administration requirements that have 
little likelihood of implementation in the 
near future, or worse yet. based on some 
purely arbitrary number of "allotments" 
per country. 1 * 7 This is closely entwined 
with an associated issue: should there 
be a fixed period of time in the future 
associated with application of the 
planning approach. In other words, are 
we looking at systems that will exist 
during the next three, five, or ten years? 
As the period of time is shortened, the 
requirements tend to reflect actual 
service needs. On the other hand, a 
point is reached where the period may 
be so short that the planning process 
becomes administratively burdensome 
of fails to serve the needs of the 
international community. 

130. There is a widespread awareness 
of this problem. The matter involves, 
however, a delicate balance between 
national sovereignty and the potential 
future requirements of other countries. 
SBS in its comments attempted to 
describe the difficulties, noting for the 
"identification" phase, the primary issue 
was determining whether stated 
requirements were real and Immediate 
as opposed to speculative and far In the 
future. SBS suggested a screening 
process should be devised to monitor 
this situation, preferably on more of a 
regional or subregional basis rather than 
a global one. Those Administrations In 
neighboring geographical areas could be 
expected to be most familiar with the 
truffle requirements of nutions close by 
and are better able to devise 
arrangements which accommodate the 
real requirements of Administrations in 
that region or subregion. 1 * 11 

131. SBS suggested the other principal 
issue in the identification phase was 
whether requirements were to be 
identified on a periodic basis, and if so 
how often On the one hand. SBS pointed 
out. the satellite industry was a very 
dynamic one continually introducing 
technical improvements which alter the 
overall environment, thereby outdating 
previous planning parameters. On the 
other hand, the economic and 


,n Foi example, the lflC7 Bromka<tln||-&»li'lllfr 
PI .in far Region* 1 amt 9 arbitrarily allotted a 
minimum of four or five transmit*lou link* to every 
country irrespective of any requirement* So* 
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' *• See SBS Comment* at 4-5. 


operational realflies of providing 
reliable satellite services to the public 
dictate that equipment and facilities not 
be replaced until it has been amortized 
or its useful life has ended. SBS 
observed that any alternative 
arrangements must provide a stable, 
reliable environment for existing 
systems. 1 * 9 

132. AT&T, in addressing the same 
issue, found some merit in a "two-stage" 
approach mentioned in our Fourth 
Notice and in U.S. submissions to the 
CPM. This approach was on attempt to 
be responsive to the near-term/ long¬ 
term dichotomy. AT&T stated that the 
knowledge of requirements for future 
satellite systems was. in general, quite 
uncertain in the early stages of planning 
because of the long lead time required 
for implementation of a satellite system. 
For this reason. AT&T suggested the 
two-stage iterative approach to the 
Identification Phase may be a useful 
technique. Under this approach, the 
general characteristics of satellite 
systems which are to be implemented 
should be identified at an early stage. 
One possible structure for this first 
stage, according to AT&T, would be the 
use of periodic regional (or sub-regional) 
conferences, where each Administration 
could generally identify its expected 
program for the next ten years. Such 
periodic regional conferences could then 
determine if any conflicts are expected 
to arise, and if so. could suggest 
technical approaches to solving these 
potential conflicts. The second stage of 
this iterative identification process 
described by AT&T would then require 
detailed specification of satellite 
characteristics. This specification would 
be made shortly before the time the 
system is actually constructed and 
launched. 1 *° 

133, On the other hand, COMSAT and 
others, while recognizing this problem, 
were very reticent to adopt a two-stage 
approach^ or to separate the 
identification and harmonization 
functions into distinct phases. As 
explained by COMSAT, in view of the 
possibility that requirements could vary 
between very rudimentary basic 
statements of need and intent to fairly 
comprehensive system designs, and 
accepting an interactive process 
between identification and 
harmonization, it may be impractical lo 
establish time windows for the various 
steps in the pre-implementation 
accommodation process. COMSAT 
argues that the identification of new 
orbital requirements should thus be on a 


•« SBS Common* at 4-6. 

Sr* AT4T Comment* at 7-6 












11434 


Federal Register / Vol. 50, No. 55 / Thursday, March 21, 1985 / Notices 


'’real-time** basis, without time 
limitations. The only exception to this, 
according to COMSAT, would be 
preservation of the current 5-year 
limitation between the initial filing and 
the date at which a system becomes 
operational. This rule helps to 
discourage advance reservations which 
ore unrealistic and merely tie up the 
administrative process. COSMAT 
indicates that this could be reinforced 
by the automatic reevaluation of on 
assignment and a potential 
consequential reassignment triggered by 
the need to consider holder. 131 Of 
course. COMSATs comments largely 
apply to an ITU regime similar to the 
current one. 

134. Findings on Speculative 
Requirements and Planning Periods . We 
find it impossible at this time to indicate 
if some kind of procedural 
differentiation is necessary between 
near-term and long-term requirements. 
This will depend on the deliberations of 
the WARC-ORB(l). and the approach to 
planning that begins to evolve at the 
Conference, if a definitive boundary 
extending more than five years in the 
future were adopted, and if speculative 
requirements appear likely the use of a 
two-stage process to mitigate the 
potential adverse results may be 
necessary. 

135. Those plunning approaches that 
produce a definitive assignment or 
allottment plan tend to be oriented 
uround a period of time that determines 
both the effective period of the plan, and 
the interval between meetings to amend 
it. There may be certain administrative 
nnd policy reasons for preferring a 
certain length. However, it is highly 
important that if such planning 
approaches are utilized at any level— 
world, regional, or sub-regional—they 
must be short enough to be responsive 
to the dynamic Fixed-Satellite Service 
environment. 

136. At the CPM, a rather generalized 
planning approach w as described in 
which a planning period of ten years 
was chosen and justified by a 
coindcidence in some measure with the 
lifetime of contemporary satellite 
networks. 1351 We do not Believe such a 
long period is appropriate or that 
satellite lifetimes are necessarily the 
best criterion of determining this period. 
As SBS indicated in Its comments, the 
basic fact is that satellite systems are 
not launched in one batch on some 
periodic schedule. Clearly, any 
alternative ITU arrangement must be 
evolutionary and take into account the 


»•» Scr COMSAT Comment* * at 1.V14 
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concerns and needs of both existing and 
new satellite operators and 
customers. 133 In other w f ords, the time 
at which an Administration will place 
satellite networks in orbit is unlikely to 
coincide with specific dates included in 
ITU -‘plans/* 

137. W r e emphasize: Planning forums 
will always be required to deal with a 
wide variety of remaining satellite 
lifetimes, and all satellite networks 
cannot be treated in precisely the same 
fashion. Arbitrarily chossing some long 
planning period will mot mitigate this 
difficulty. Indeed it will exacerbate it. 
We believe the proper criteria for 
choosing planning period lengths, if 
necessary, are considerations such as 
responsiveness to the dynamic 
environment and administrative cost. 
Such lengths may well be different on 
world, regional, and 9ub-rcgional levels, 
and be tied into mechanisms to 
progressively encourage more efficient 
systems. The preferred option is the 
submission of requirements as they 
arise, or if any kind of period is used, on 
an annual basis. 

5. General Conclusions on Planning 
Approaches 

138. Our Space WARC Advisory 
Committee stated in its Report that 
-‘there were numerous approaches for 
regulating the disposition of the orbital 
resource that were acceptable to the 
United States/’ The Committee said that 
-these can be developed by utilizing the 
building block approach: and the key 
was to develop creative ways to insure 
access to the resource by all 
Administrations and at the same time 
retain flexibility in the development of 
satellite networks/' 134 At the outset of 
this part of our Report and Order, we 
indicated our strong concurrence with 
these views. 

139. Notwithstanding these important 
conclusions, the Committee also 
included in its Report four specific 
-planning approaches" that might be 
used in our proposals. 133 An order of 
preference was indicated: (1) Streamline 
the existing Radio Regulations: (2) 
multilateral coordination: (3) orbital arc 
segmentation: and (4) combined 
planning. 134 The Committee's Proposal 
Evaluation Croup critique these 
approaches and pointed out that 
substantive details were lacking. 13T 


1 ” Sc# SBS Comment* nl 7. 

••• Report of SWAC. Planning—Method*. Doc. 
No Pl-M-lSal 10115 Dec 1W4) 

•••Sec Repoci of SWAC. Planning—Method*, 
nupr*. at 5. 

•••Id at $-0. 

•• T See Draft Critique of the Preliminary 
Conr.Iualons of the Working Croupe, auprn. at Part 
111 


140. Because many planning 
approaches are possible and acceptable, 
it seems more appropriate at this time to 
further explore the major issues 
discussed above, and agree on the 
building blocks of acceptable planning 
approaches. At this stage in our 
preparatory efforts and bilateral 
discussions, it seems premature to 
encourage nations to champion specific 
approaches. Because of these important 
considerations, we decline to include 
any specific planning approach in thesr 
recommended proposals at this time, but 
rather indicate the specific criteria by 
which the acceptability of any planning 
approach can be ascertained, see 
Appendix B, Agenda Item 2.3, Planning 
Approaches. 

Part IV. Other WARC-ORB(l) Issues 

141. Devising new arrangements for 
the Fixed-Satellite Service, although the 
major activity, is not the only subject 
under consideration at the Conference. 
Several other agenda items give rise to 
other significant issues. These other 
issues were raised in both the Third 
Notice and the Fourth Notice. 1,3 

A. Incorporation of the 1983 RARC- 
SA T-R2 Decisions into the Radio 
Regulations 

142. One of the most significant of 
these other issues is the incorporation of 
the decisions of the 1983 Region 2 
Administrative Radio Conference for 
Broadcasting-Satellite Service (RARC- 
SAT-R2) into the Radio Regulations at 
the Space WARC first session. In the 
Fourth Notice we reviewed the several 
comments on this subject and concluded 
that "... incorporation ... should occur 
without substantial change.'* 133 No 
party filing comments on the Fourth 
Notice addressed this subject. 

143. The matter has recently risen to 
prominence because of an apparent 
reluctance of some Region 1 and 3 
Administrations to incorporate these 
provisions at the first session, alleging 
both procedural bars and unresolved 
technical incompatibility problems. 
Region 2 Administrations, on the other 
hand, have resolved to seek such 
incorporation. 140 Our Space WARC 
Advisory Committee has extensively 
reviewed this subject and recommends 
the United States together with other 
Region 2 Administrations pursue this 
matter in bilateral and multilateral 


•••Sc* Third Noliae. aopra. at 17. pnrnt~ 44-«f» 
Fourth Nolie#. Ruprn. ai —, para*. S3-W. 

• Id. at-. par*. 55. 

MO S*c OTEL Droll Final Rrporl. tup*a. at 23 
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meetings prior to the Conference, as 
well as at the Conference. 141 

144. We endorse efforts to obtain 
incorporation, and resolve any 

in compatibilities. Our recommended 
proposals reflect this finding. See 
appendix B. The Commission proposes 
to proceed, in any event, to authorize 
the construction, launch, and operation 
of domestic broadcasting satellites that 
rtinform with the provisions of the Final 
Acts of RARC-SAT-R2. The signatories, 
including the United States, have 
manifested their intention to act in 
if cor da nee with the agreed provisions 
for the conduct of staellite broadcasting 
in Region 2. While it would be orderly, 
and is desirable, that WAROORB(I) 
incorporate the 1983 Final Acts into the 
Radio regulations, we know of no 
burner to our proceeding, as we 
propose, in conformity with those Final 
Acts before their incorporation into the 
Radio Regulations. Due protection must 
be afforded to recognized services of 
olher Regions irrespective of the time of 
such incorporation. We therefore 
fonsider that there is no cause for 
t oncem that the viability of a 

roudcusting-satellite facility of the 
United States would depend on (interior 
incorporation of the Final Acts of 
KARC-SAT-R2 into the Radio 
Regulations. 

R. ITU Pmvisions Applying to Non * 
Manned Bands and Services 

145. One of the Conference agenda 
items calls for it to improve the ITU 
arrangements applying to all non- 
planned bands and services. Several 
parties filing comments on the Fourth 
Notice both supported such 
improvement and offered some 
suggestions. 

146. Comments on Provisions for Non- 
Wanned Bands and Services. MMCS 
suggested that the inadequacies of the 
present procedures fall generally into 
three problem areas: (a) The availability 
of the right information at the right time, 
i.e., the applicability of Appendices 3 
and 4; (b) the extended amount of time 
needed for bilateral discussions among 
multiple Administrations desiring to use 
the same part of the GSO: and (c) the 
unavailability of information on 
technical agreements arranged during 
the coordination process. MMCS 
supported adoption of these regulatory 
reforms by the Conference. 142 

147. COMSAT indicated that three of 
the undesirable characteristics of the 
existing regulatory procedures— 
lengthiness, procedural complexity, and 


M * See Final Rirparf of thr Work mg Group on BSS 
'mum* (10 Dec 14*4). 

U, S« MMCS Comments •! 7. 


discrimination—could be reduced if not 
eliminated by adopting a multilateral 
interactive identification/harmonization 
process among only affected parties. 
COMSAT believes that the fourth 
undesirable characteristic, technical 
complexity, cannot be eliminated, but it 
can be alleviated by automation. This 
may. however, give rise to a new 
problem: How to formulate international 
regulations capable of identifying and 
guiding the conduct of an essentially 
autonomous ad hoc group of affected 
administrations or parties involved in 
any particular multilateral coordination 
process. 141 

148. Our Space W'ARC Advisory 
Committee in their Report also offered 
some views on this subject. The 
Committee suggested that the mistrust 
that existed with the present regime 
steins from two factors. First, the 
Regulations were difficult to understand 
and execute. Second, they contained no 
provision that explicitly guarantees 
access to the geostationary resource to 
all Administrations. The Committee 
believed that the United States should 
attempt to alleviate these concerns 
within the context of the existing 
regulatory regime by introducing 
improvements in the procedures that 
alleviate current shortcomings. 144 

149. Finding on Provisions for Non- 
Planned Bands and Services, As we 
have stated above and indicated in our 
response to the IFRB, the existing ITU 
arrangements have worked well in 
dealing with the many complex and 
dynamic technical, operational and 
economic factors that bear upon the use 
of satellite systems, and yet 
accommodating the requirements of all 
Administrations. Nevertheless, we 
accept the views expressed by the 
commenting parties and the Advisory 
Committee, and will propose guidelines 
for improving the current coordination 
and notification procedures in the Radio 
Regulations. 

150. Several general guidelines are 
presented in Appendix B as our initial 
proposals on this subject. We will also 
carefully review the IFRB Report on the 
operation of the current procedures and 
expect to make further proposals as our 
preparatory efforts proceed. In 
particular, we expect that these 
procedures can be substantially 
streamlined and shortened once un 
appropriate planning approach and/or 
alternative regulatory arrangements are 
decided upon for the bands and services 
identified in Agenda Item 2.2, above. 


Sec COMSAT Reply Comment* at 4-5. 
Report of SWAC. Ptairning—Method*, tnpra. 

ate. 


C. Other Conference Considerations 

151. There are several other agenda 
items that involve a planning matter of 
interest largely to other ITU Regions, 
sound broadcasting by satellite, and 
inter-sessional work. We are not making 
proposals on either the Region 1 and 3 
feeder link planning item nor on the 
inter-sessional work at this time. On the 
sound broadcasting by satellite item, we 
propose that the International Radio 
Consultative Committee continue 
studies of sharing options and criteria. 
See Appendix B. In addition, there are 
several matters that are not clearly 
within the scope of any particular 
agenda item, but are likely to be 
discussed at the Conference. These 
include reverse band operation, and the 
removal of inactive satellites, both of 
which were raised in the Fourth 
Notice. 14 * 

1. Planning Approaches Based Upon 
Reverse Band Operation 

152. In the Fourth Notice, we indicated 
that the theoretical capability of 
bidirectional frequency use to virtually 
double orbit capacity appears generally 
unchallenged, although its use is not 
endorsed for satellite systems operating 
in this country because of the potential 
sharing problems with existing space 
and terrestrial operations. We suggested 
that it might be useful to demonstrate 
that the basic potential requirements of 
all Administrations can be satisfied in 
this particular pair of bands, using 
bidirectional transmissions where 
necessary to satisfy unspecific long-term 
requirements. 144 

153. Comments on Reverse Band 
Operation. In the comments, COMSAT 
and HBO encouraged reverse band 
operation, 14T and ATftT discouraged 
such use. 14 * Our Space WARC 
Advisory Committee recently indicated 
that The first session will probably not 
consider itself empowered to authorize 
the concurrent use of reversed band 
operations in. say. the 6/4 GHz FSS 
band (i.e., 4 GHz uplink, 6 GH2 
downlink). However, said the Advisory 
Committee, the U.K. proposal to 
combine reversed band operations with 
a priori planning could be received 
favorably, especially by those who have 
no earth stations operating in the 
present 6 GHz (up)/4 GHz (down) set of 
arrangements. The Committee suggested 
that the U.8. through its consultative 


,u See Fourth Notice, supra. «t —. porn. 53-54. 
••• See kl el per* 54. 

See COMSAT Comment* el ». COMSAT 
Reply Comments ni 11-14, HBO Comment* at 2.7 
M * AT*T Comment* at 15,19 












11436 


Federal Register / Vol. 50. No. 55 / Thursday. March 21, 1965 / Notices 


process should lest the level of interest 
in this concept. 14 * 

154. Finding on Reverse Band 
Operation. We believe that any 
technique which promises to double 
orbit capacity should be studied as an 
option for consideration at the 
Conference. While we believe that 
reverse ban operations may not be 
practical in countries with well 
developed terrestrial and space 
networks sharing the same bands, this 
technique may be usable in enough 
areas throughout the world to permit 
new satellite systems to be 
accommodated in the more desirable 
portions of the spectrum like 6/4 GHz 
without the degree of technical and 
operational difficulties that would arise 
if the conventional directions of 
transmission were used. 

155. The caveats expressed by AT&T 
are sufficient at this point of our 
preparatory efforts to warrant caution 
and further studies. We recognize the 
concern expressed by the Space WARC 
Advisory Committee and believe that 
the long-term impact of this concept 
needs to be assessed. I lowever, we also 
believe that the U.S. should be prepared 
to accept the concept of reverse band 
operations at the Conference to obtain 
sufficient orbit and spectrum to satisfy 
the requirements of all Administrations. 
If reverse band operations are adopted 
by the Conference, the consideration of 
any implementation of this technique 
within the U.S. must be very carefully 
evaluated with respect to the impact on 
any existing or planned terrestrial and 
space networks in the bands to which 
this technique is applied. 

2. Removal of Inactive Satellites. 

156. Comments on Removal of 
Inactive Satellites. In the Fourth Notice, 
we solicited comment on efforts to 
remove inactive satellites from GSO. 
The three commenting parties, SBS, 
COMSAT, and AT&T supported such 
efforts. SBS noted that there may 
eventually be legitimate concern about 
physical congestion in orbit if expired 
satellites are allowed to remain in the 
GSO indefinitely after their useful 
lifetime. It would seem prudent, said 
SBS. for satellite operators to reserve 
sufficient fuel so that satellites can be 
boosted out of the GSO at the end of 
their useful lifetime. I&0 COMSAT 
suggested that it was not too early to 
consider the matter of collision 
avoidance at WARC-ORB(l). even if 
only to assess the current severity of the 


M * Set* Draft Critique of (he Preliminary 
Condition* of the Working Group*. supm. at Pari 
IV 

Sre SBS Comment* at &. 


problem . 1 * 1 AT&T added that this 
seemed tp be a small price to pay in 
order to avoid any potential nuisance in 
the future. AT&T also believed that 
WARC/ORB(l) is an appropriate forum 
for the discussion of this issue . 1 * 1 

157. Finding on Removal of Inactive 
Satellites. We note that several satellite 
carriers have already voluntarily used 
remaining fuel to boost satellites out of 
the GSO after their useful operating 
lifetimes had ended. Such voluntary 
actions should be encouraged. I lowever. 
we do not believe an adequate record 
has been compiled to date to justify a 
formal proposal to the Conference to 
require sufficient fuel to be reserved for 
such an end-of-life maneuver. Instead, 
we currently believe the matter should 
be studied by the CCIR to provide a 
comprehensive report nnd/or 
recommendation, 

V. Administrative Matters 

158. Pursuant to sections 4(i). 303. and 
404 of the Communications Act of 1934, 
as amended, this First Report and Order 
is hereby ADOPTF.D and it is ordered 
that the First Report and Order and the 
attached recommended United States of 
America Proposals be transmitted to the 
Department of State. It is further 
ordered that this First Report and Order 
be transmitted to the Head of the United 
States delegation to the Conference for 
incorporation into the positions of the 
delegation. 

159. Inquiries regarding this 
proceeding may be directed to Anthony 
M. Rutkowski. Office of Science and 
Technology—(202) 653-8102. Inquiries 
regarding Appendix B may be directed 
to Ronald |. Lepkowski, Common 
Carrier Bureau—(202) 634-1624. 

Federal Communications Commission. 
William J. Tricnrico, 

Secretary. 

Appendix A—Comments Filed in 
Response to the Fourth Notice of Inquiry 

Party and Comments Filed 

American Telephone and Telegraph 
Company—15 Jun 1964 
GTE Spacenet Corporation—15 Jun 1984 
Home Box Office, Inc.—15 Jun 19B4 
Marlin Marietta Communications Systems, 
Inc —15 Jun 1964 

Satellite Business Systems—15 Jun 1964 

Patty and Late Comments Filed 

Communications Satellite Corporation—20 
Jun 1984 

thirty and Reply Comments Filed 

CTF. Spacenet Corporation—1 Aug 1964 
Satellite Business Systems—1 Aug 1984 


1,1 Sec COMSAT Comments at 22 
Sec AT&T Comments at 13. 


Party and Late Reply Comments Filwl 

Communications Satellite Corporation —2 

Aug 1964 

Appendix B—United States of America. 
Proposals 

General Comments 

The United States of America 
reaffirms its commitment to the historic 
purposes of the International 
Telecommunication Union. The Union’s 
self-evident accomplishments in 
improving world wide cooperation and 
promoting more efficient use of the radio 
spectrum and geostationary-satellite 
orbit (GSO) have been commendable. In 
recognition of this record, the United 
States continues to be committed to 
achieving agreement among oil 
Administrations on pragmatic, workable 
ITU arrangements. 

The current regulatory regime was 
established pursuant to Article 33 of the 
International Telecommunication 
Convention and is embodied in Articles 
11 and 13 of the Radio Regulations. This 
regime has in practice enabled all 
Administrations to access the GSO and 
the frequency bands allocated to space 
services to meet their common and 
individual telecommunication 
requirements in all services and bands 
for which such access has been sought. 
Over three hundred satellite networks 
have been successfully coordinated and 
registered with the ITU. extending the 
benefits of satellite technology to the 
countries of the world. The fact that all 
satellite networks proposed by 
Administrations have been 
accommodated is testimony to both the 
effectiveness of the ITU as an 
international cooperative forum and of 
the methods and procedures it has 
developed. Any new planning approach 
must be comparably effective in 
bringing about these benefits to all. 

Nevertheless, concern by many 
Administrations over future access to 
the GSO and the frequency bands 
allocated to space services has raised 
the question as to the workability of the 
existing regime for accommodating long 
term requirements. Noting this concern. 
Resolution No. 3 of WARC-79 called for 
the convening of a conference whose 
aim would be to improve the 
arrangements for these bands and 
provide all Administrations with 
guaranteed equitable access in practice 
to the GSO. 

The USA supports the objectives of 
Resolution No. 3. For those space 
services and frequency bands where a 
definite need can be shown, the USA is 
prepared to consider alternative 
planning approaches keeping in mind 
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that continued advances in technology 
ho vecrca ted, and may be expected to 
continue to create, orbit capacity at a 
higher rate than demand for its use. 

With the cooperation of 
Administrations, these objectives can be 
achieved through appropriate regulatory 
; rocedures. planning approaches, or a 
combination of the two. 

Any planning approach must he 
consistent with the universally accepted 
principle, recognized in Resolution No. 2 
of W ARC-79, that Administrations or 
groups of Administrations are not 
entitled to permanent priority in the use 
of particular frequencies and GSO 
positions in such a way os to foreclose 
access by other Administrations to the 
GSO and frequency bands allocated to 
space services. 

For the past several years, many 
Administrations huve been preparing for 
WARC-ORB(I). A considerable amount 
of the technical preparatory work was 
accomplished in the CCIR Study Groups, 
rtdminating in the Conference 
Preparatory Meeting (CPM). Many 
valuable contributions were submitted 
to the CPM and the compilation of this 
information in the Report is one of the 
most important technical bases for 
WARC-ORB(l). The Report contains 
information relating to the agenda Items 
of the Conference and includes: A 
description of the prevailing situation, 
planning principles, methods, and 
guidelines for regulatory procedures. 
Other CCIR materials, us well as 
contributions of Administrations to the 
Conference, will also provide valuable 
technical bases. 

Although seven planning approaches 
were identified in the CPM Report, it is 
expected that Administrations will 
submit many additional proposals to the 
Conference. There are a wide range of 
planning proposals responsive to the 
objectives of the Conference. A 
combination of appropriate elements, 
methods or approaches could form the 
l»asis for an improved regime for the 
intensively used space services and 
frequency bands. 

The IFRB Report also provides 
valuable advice to the Conference. The 
experience of the IFRB and 
Administrations reflected in that Report 
will be useful in discussing the 
prevailing situation, and for developing 
criteria and guidelines for alternative 
planning approaches. That Report also 
provides useful information concerning 
specific improvements that can be made 
to the procedures currently being 
applied bv Administrations and the 
IFRB, 

The USA has been fortunate in 
playing a major role in the development 
and implementation of satellite systems. 


It has already faced the need to increase 
the capacity of individual satellites as 
well as to accommodate more satellites 
in orbit through reduced orbital 
spacings. The USA believes that this 
experience can be usefully applied at 
the Conference in developing methods 
of accommodating future requirements 
throughout the world. 

Agenda Item 2.1: The Situation 
Prevailing in the Bands Allocated to 
Space Services 

Chapter 3 and Annex 3 of the CPM 
Report to WARC-ORB(l) contain 
technical and operational information 
concerning principles, criteria, and 
technical parameters characterizing the 
prevailing situation in the space 
services. 

The USA proposes that this material 
be used as a basis for the work of the 
Conference, with particular attention 
being given to the conclusions of 
Chapter 3 fPM Report: 

• The situation prevailing involves a 
complex mix of technological, 
operational, economic and international 
and domestic factors. 

• Technological advancements at 
every level of telecommunication and 
information systems, from small 
components to large facilities to entire 
networks, are occurring at a significant 
rate. 

• Operational configurations, uses, 
und infrastructure developments are 
changing at a significant rate. 

• In some portions of the 4, 0.11,12. 
and 14 GHz bands and some arcs of the 
GSO. there exists a relatively intensive 
use of satellites operating in the Fixed- 
Satellite Service. 

• Most space services, other than the 
fixed-satellite, broadcasting-satellite 
and the mobile-satellite services, make 
little use of the GSO. Access to the GSO 
by Administrations is not likely to tie a 
problem for these services. 

• Some services that make limited use 
of the GSO arc successfully organized 
by specialized user communities such as 
the World Meteorological Organization. 
Access to the GSO by Administrations 
is not likely to be a problem for these 
services. 

In considering the prevailing situation 
for the Fixed-Satellite Serv ice, the USA 
proposes that the Conference should 
tuke into account that many of the 
techniques necessary to satisfy the 
world s satellite communication 
requirements have been implemented in 
some networks. These include 
techniques to increase the information 
transmission capacity of satellite 
transponders as well as spacecraft 
antenna beam shaping, domestic use of 
spot beams, and reductions in orbital 


spacings to 2 degrees for networks 
serving the same service area. The USA 
believes that increased use of such 
techniques will be necessary, for some 
bands and arc segments, to 
accommodate the requirements of the 
1990‘s and beyond. 

Furthermore, based on its own 
analysis and on a careful review of the 
CPM and IFRB Reports, the USA also 
proposes that the work of the 
Conference be based on the following 
general observations and conclusions 
concerning the prevailing situation: 

• All countries have been able to 
exercise equal rights to satisfy their 
telecommunication requirements, using 
satellite technology, and have employed 
different means and approaches to 
satisfy their requirements; 

• The existing ITU arrangements, in 
particular the provisions governing the 
actions of Administrations and the IFRB. 
have proven to be very successful in 
affording Administrations access to the 
GSO/spectrum. 

• A wide variety of space services 
has in fact developed in response to 
changing requirements; 

• Satellite communications through 
common user systems have represented 
a cost-cffcctivc arrangement for many 
countries, both as an interim system 
leading to an independent domestic 
system and as a continuing arrangement 
for those developing countries that 
otherwise may not be able to afford 
satellite service or whose 
telecommunication needs are so limited 
as to make independent satellite 
services not cost-effective: 

• Improvements in technology havo 
been able to satisfy growing demands 
for orbit capacity and orbit access at 
reduced unit cost; 

• The value of introducing new 
technology and more efficient spectrum 
and orbit management techniques has 
been widely recognized and their 
implementation has proven to be 
feasible; 

• Substantial demand for service in 
the FSS has led the USA to prescribe a 
maximum orbital spacing between 
udjacent USA satellites which users 
must be prepared to accept. It has been 
found that this approach is both 
economically and operationally viable 
and conducive to achieving a high orbil 
utilization efficiency. 

Agenda Item 2.2: Which Space Services 
and Frequency Bands Should Be 
Planned 

The USA proposes that decisions ns 
to which space services and frequency 
bands should be considered for 
alternative regulatory arrangements or 
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planning approaches should be based on 
the following factors: allocation status, 
operational status, economic impact, 
specialized user community, technology 
status, operational characteristics, and 
GSO utilization intensity. 

Sendees. Based on the above factors, 
the USA proposes that only selected 
bands of the Fixed Satdlife Service 
warrant any further consideration, and 
that the following space services should 
not be considered: 

• Broadcasting-Satellite 

• Muhilc-Satellite 

• Radiodetermination Satellite 

• Space Operation 

• Amateur-Satellite 

• Earth "Exploration-Satellite 

• Meteorological-Satellite 

• Inter-Satellite 

• Space Research 

• Standard Frequency and Time 
Signal-Satellite 

Bands In giving the Fixed So to Hite 
Service further consideration, the USA 
proposes that only certain portions of 
the FSS bands between 3700 and 7075 
MHz be considered. 

This part of the spectrum provides the 
most favorable and economic 
propagation characteristics and is the 
most widely used in the Fixed-Satellite 
Service. The allocations of these bands 
arc consistent worldwide. In addition, a 
large number of countries have had 
many years of experience operating in 
portions of thf»se bunds. Other portions 
were opened to the FSS by the WARC- 
79 and parts of these bands could 
provide substantial added capacity for 
use by new systems which will operate 
In that Service. 

In reaching any decision under this 
Agenda Item. Administrations should 
note the inherent constraints on the 
kinds of planning approaches that can 
be applied to the Fixed-Satellite Service 
in these bands. These constraints derive 
from the magnitude of investment in 
current operational and planned 
networks, the diversity of 
communications services and facilities 
involved, and the rapidly changing 
technology available throughout the 
world. 

Many nations have significant 
investments in both domestic and 
common user satellite systems. For 
example, the USA has invested well 
over two billion dotlars in domestic 
satellite facilities and worldwide 
investment in the INTELSAT and 
INMARSAT systems is of the same 
order. Any planning of the Fixed- 
Satellite Service must recognize this 
investment and provide for the 
continuity of service to the users of 
thcsii systems. On the other hand, any 


planning approach must recognize the 
need to accommodate new networks 
through appropriate steps taken by the 
operators and users of these existing 
systems to share the technical, economic 
and operational burden of satisfying 
growing worldwide requirements. 

Typical fixed-satellite networks 
include earth station antenna diameters 
ranging from less than one meter to 
thirty meters, and provide voice, data 
and television services in point-to-point 
and point-to-multipoint configurations. 

In the latter case, hundreds to thousands 
of earth stations may comprise a user 
communications network. The capacity 
of individual links may range from one 
to several thousand voice channels or 
from 1.2 kbps to 90 Mhps. Network use 
is for a wide range of applications, from 
the provision of high density traffic links 
between major telephone switching 
centers to the provision of thin route, 
minimal telecommunication services to 
rural areas of the country. 

In addition, the associated technology 
is very rapidly changing to provide these 
services ever more economically and 
efficiently. 

Agenda Item 2.3: Principles . technical 
parameters and critesia for planning: 
guidelines for associated regulatory 
procedures 

The USA endorses the fundamental 
principle that all countries have equal 
rights to satisfy their telecommunication 
requirements. 

In accordance with Resolution No. 3 
of WARC-79 and Resolution No. 895 of 
the Administrative Council, the essential 
objective of the Space WARC is to 
guarantee, in practice, for all countries, 
equitable access to the GSO and to the 
frequency bunds allocated to the space 
services utilizing it. 

The USA supports the conclusions of 
Resolution No. 2 of W ARC-79. which 
called upon countries having 
frequencies registered with the IFRB for 
their space serv ices, to take all 
practicable measures to realize the 
possibility of the use of new space 
systems by other countries. This 
resolution embraces the important 
principle that no country or groups of 
countriesJiave permanent rights to 
particular frequencies and/or orbit 
positions. 

Any planning approach must 
recognize the relevant technical aspects 
of the special geographical situation of 
particular countries. 

Any planning approach that is to 
uchieve an assignment density 
commensurate with requirements must 
include means for the resolution of 
potential cases of interference between 
and among networks which are In place 


or put up in response to existing or new 
requirements. Any planning approach 
that seeks to avoid such a procedure is 
likely to impose artificial restrictions on 
the ability of Administrations to satisfy 
their requirements and deny access to 
the orbit that could otherwise be 
achieved. It ts therefore essential that 
appropriate procedures for resolution of 
potential interference problems be 
available, and that Administrations 
cooperate in applying these procedure), 
Such procedures must be at least as 
effective as the existing coordination 
procedures in the successful resolution 
of potential interference problems. 

Principles The USA proposes that the 
following principles govern any planning 
approach: 

A. Requirements 

L An Administration's requirement 
for access shall be accommodated when 
needed. 

2. The option for an Administration to 
satisfy its requirements through 
participation in a common user system 
shall be available. 

3. Any planning approach shall 
provide a means to accommodate 
changing requirements of 
Administrations while also providing for 
the need to minimize disruption of 
existing networks. 

8. Existing Systems 

4. Existing satellite networks of 
Administrations, including those under 
active development, shall be 
accommodated. 

5. Any planning approach shall aim to 
maintain the continued viable operation 
of existing space systems; in particular, 
changes involving economic or 
operational impact shall be minimized. 

6. Any planning approach shall 
provide for continuity of established 
service through replacement of 
satellites, including those that 
prematurely fail. 

C. Efficiency of Use 

7. Any planning approach shall, in 
satisfying the requirements, 
progressively achieve more efficient use 
of the GSO/spectrum resource 
consistent with each space system's 
technical, operational, or economic 
factors. 

8 Any planning approach shall be 
capable of increasing orbit/spec tram 
capacity by reducing orbital satellite 
separations and by increasing the reuse 
of orbital positions. These techniques 
shall be applied in response to demand 
and to the extent feasible under 
prevailing technical, operational and 
economic conditions. 
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P Technical and Operational 
flexibility 

9. Any planning approach shall be 
uriaptable to the introduction of new 
technology. 

10. Any planning approach shall be 
capable of accommodating a broad 
range of technical und operational 
requirements. 

£ Rights of Other Senices 

11. The rights of all radio services, 
particularly with respect to primary 
allocations in the band of concern, shall 
he honored in any planning approach. 

Planning Approaches . The USA 
believes that the various planning 
approaches discussed in the CPM 
Report may provide a useful starting 
point for consideration by the 
Conference. However, such approaches 
only illustrate some planning approach 
elements. Flexibility is needed to select 
the most practical elements from any of 
these or other methods considered by 
the Conference to achieve an agreement 
on any selected planning approach. 

The USA proposes that any planning 
approach must: 

• Be capable of accommodating 
increased demand for GSO/spectrum 
access, by means of progressive 
reduction in necessary intcrsatellite 
spacing and/or progressive increase in 
the frequency reuse potential of 
individual orbit locations. 

• Assure that existing systems will 
continue to be accommodated as new 
systems are introduced and that the 
burden of access will be shared among 
all systems over time. 

• Provide for effective technical and 
operational means by which affected 
Administrations may resolve potential 
interference problems between 
networks on a timely and equitable 
basis. The means provided for such 
conflict resolution should recognize the 
use of w orld, regional, subregional or 
bilateral forums, as appropriate. 

• Include only realistic requirements 
in any planning approach. 

• Be responsive to the complex, 
heterogeneous, and dynumic nature of 
existing and planned fixed-satellite 
systems at reasonable administrative 
costs. 

Guidelines . The USA further proposes 
that the guidelines for the associated 
regulatory procedures should be 
developed in conjunction with any 
planning approach and the guidelines 
fchoukl be identified in sufficient detail 
to alfow specific to be proposed by 
Administrations to the second session of 
the Conference. These should include as 
a minimum: 


• Identification of proposed networks, 
as the need arises for them. 

• Procedures and technical guidelines 
for the resolution by the affected 
Administrations, of potential technical 
incompatibilities, as they arise. 

• Identification of the steps to be 
taken by both existing operators and 
new network operators to promote 
equitable sharing of the burden of 
accommodation of.new networks. 

• Accommodation of new or modified 
requirements. 

• Procedures to assure that adequate 
technical improvements arc applied to 
existing and new systems to permit an 
increasing number of systems to be 
accommodated. 

• Replacement of operational space 
stations. 

• A simplified means for 
accommodating new or modified earth 
stations and services within a 
previously coordinated network. 

• Notification, examination, and 
recording of frequency assignments in 
the Master Register. 

• Modification of assignments. 

Agenda Item 2.: Guidelines, as 
necessary, for regulatory procedures 
pertaining to space services and 
frequency bands ivhich have not been 
identified for planning 

The USA proposes that the existing 
articles of the Radio Regulations should 
be retained for such services. However, 
these provisions should be carefully 
reviewed and modified in accordance 
with the follow ing guidelines: 

• Unnecessary steps should be 
eliminated to make the procedures us 
simple as possible. 

• The total amount of time needed to 
complete the process should be as short 
as possible. 

• The administrative burden on 
Administrations and on the Board 
should be as small as practical. 

• Guidelines should be provided on 
the steps to be followed in coordinating 
potential interference problems to insure 
that the burden of accommodating new 
networks is equitably shared by both 
existing and new networks. 

• The actions required of 
Administrations should be stated as 
clearly as possible, particularly with 
respect to the resolution of potential 
interference conflicts. 

It would also be desirable for the 
CCIR to identify means and methods by 
which the large number of coordinations 
required under the current Appendix 29 
procedure could be materially reduced, 
and to develop guidelines for the 
successful resolution of any remaining 
cases of potential interference. 


Agenda Item 2.5: Other possible 
approaches 

To enable the Conference to consider 
the widest possible range of views of 
Administrations, the USA proposes that 
agenda items 2.2 and 2.5. both of which 
deal with planning approaches, be 
treated concurrently and on an equal 
basis. 

Agenda Item 3: Feeder link planning for 
Regions 1 and 3 

At the present time, the USA docs not 
intend to submit proposals relating to 
this agenda item. It is noted that The 
CPM Report contains a significant 
amount of information on this subject, 
much of which was contributed by this 
Administration based on our 
experiences in carry ing out feeder link 
planning at the 19&3 Broadcasting- 
Satellite Conference for Region 2. 

Agenda Item 4 : Resolution No. 505 of 
\VARC-79 

This agenda item referring to 
Resolution No. 505 of WARC-79 
provides for the Conference to consider 
technical parameters and characteristics 
relevant to the introduction of a 
Broadcasting-Satellite Service (sound) in 
the frequency range 500-2000 Ml Iz. 

The CPM and the relevant Study 
Groups of CCIR have studied this matter 
and concluded that such a service would 
likely require an exclusive allocation for 
each Region or area of coverage. Taking 
into account the previously cites studies, 
is appears that no spectrum is available 
in the range 500-2000 MHz. Extensive 
operations by terrestrial services in 
these bands must continue to be 
accommodated. However, such service 
offers benefits to some countries and the 
USA therefore proposes that the 
Conference direct the CCIR continue 
studies of hearing options and criteria in 
the expanded frequency range including 
bands below 500 MHz and above 2000 
MHz. 

Agenda Item 5: Actions during and after 
the first session 

The USA does not intend to submit 
proposals relating to this item in 
advance of the first session, because 
action on the various sub-items of this 
agenda will depend greatly on the 
discussions and conclusions of the firsl 
session. 

Agenda Item 6: Incorporation of the 1953 
RARC-SAT-R2 Decisions into the 
Radio Regulations 

The Administration of Region 2 
participated in a Regional Conference 
for the Planning of the Broadcasting- 
Satellite Service, Including the 
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Associated Feeder Links, which adopted 
final acts. Certain resolutions and 
recommendations of that Conference 
outline actions to be taken prior to and 
during WARC-ORB|1) to facilitate 
incorporation of the relevant decisions 
of that Conference into the Radio 
Regulations. The Plenipotentiary 
Conference.m Nairobi. 1982. decided in 
paragraph 2.3 of its adopted Resolution 
1 that the incorporation of the relevant 
decisions of RARC-SAT-R2 into the 
Radio Regulations should be included on 
the Agenda of the first session of the 
Space WARC (i.e„ WARC-ORB(IJ). By 
resolution of the biter American 
Telecommunications Conference 
(CITEL), members of that Region 2 
organization have endorsed 
incorporation of the relevant decisions 
of the 1983 RARC—SAT—R2 into the 
Radio Regulations. The USA supports 
this endorsement and intends to further 
address this agenda item in a separate 
proposal. 

|FR Due. 05-8582 Filed 3-JO-8S; 8:45 itm| 
SlLLiaC CODE f7l2~0f-M 


ICC Docket No. 83-1145; FCC 85-1001 

Investigation of Access and 
Divestiture Related Tariffs 

agency: Federal Communications 
Commission 

ACTION: Memorandum opinion and 
order. 


summary: This action finds that the 
Special Access tariff provisions pending 
before the Commission may become 
effective with the revisions required in 
the Commission's previous Special 
Access Structure Order and the rate 
adjustments required in this order. This 
action addresses the cost-related issues 
raised by the pending special access 
tariffs. Specifically, this action 
addresses the rate levels proposed, the 
allocations between rate dements and 
demand projections. This action also 
addresses the transition proposed in the 
November 9 Order, 49 FR 50457. Dec. 2a 
1984, fur special access rates, the Docket 
No. 20099 Settlement Agreement and the 
petition for stay of our November 9 
Order filed by the Western Ltnion 
Telegraph Company. 

This action is necessary to clarify a 
number of cost-related issues which 
were unaddressed in the Commission's 
previous Special Access Structure 
Order 

ADDRESS: Federal Communications 
Commission. Washington. D.C. 20554. 


FURTHER INFORMATION CONTACT: 

Regina Keeney. Tariff Division. 202-632- 
0917. 

Memorandum Opinion and Order 

In’lhi* Matter of Investigation of Access 
and Divestiture Related Tariff* (CC Pocket 
No. 83-1145: Phase I and Phase IL Part 1|. 

Adopted: March 1 . 1985 . 

Released: March 8 1985 

By the Commission: Commissioner* 
Dawson and Rivera dissenting in part and 
issuing s joint statement at a luler dale. 

I. Introduction 

1. In the February 19. 1985 Special 
Access Order in this proceeding. 1 the 
Commission addressed the non-cost 
issues presented by the special access 
tariffs tiled on December 3.1964. The 
Commission concluded in that order that 
the rate structures proposed by the local 
exchange carriers in their special access 
filings were generally acceptable but 
that certain modifications to the tariffs 
were necessary. In this order, we 
address the cost-related issues raised by 
the pending special access tariffs. 
Specifically, we discuss the rate levels 
proposed, the allocations between rate 
elements, and demand projections. Also 
addressed in this order are the 
transition proposed in the November 9 
Order for special access rates,* the 
Docket No. 20099 Settlement 
Agreement * and the petition for stay of 
our November 9 Order filed by the 
Western Union Telegraph Company 
(Western Union or WU). 

2. In this order, we find that certain 
adjustments are required to the rates 
proposed by the carriers if the rates are 
to be allowed to become effective 
without further investigation and 
suspension. These include rate 
reductions to correct overall problems 
with the carriers* projections of costs, 
corrections to the cost und demand 
methodologies of certain carriers, and 
the unbundling of certain rate elements 
to allocate costs more accurately. 

3. Based on the record developed us a 
result of our request for comments in the 
November 9 Order, we also conclude 
that prescription of the proposed phase- 
in of the special access rates for other 
common carriers (OCCs) is warranted 
because of their unique circumstanctni 


' tnvrwtijrotton of Acer** itnd Diwtlilurv Rrlaird 
Tariff*. CC (Jockel No. S3- 1145 PHaar I und Ptmr 
II. P«ri L FCC 65-70. rrle^rd Kb. 1* IMS 
[t’vhruary W Ont* rj 

’lnvpfttif><ttlon nf Atm* und T).vr%iktuir Related 
Tariff*. CC Docket NO. 83-1145, Wi»«c I and 
It. Furl 1. FCC. 64-524. reliMitad Nov 9.1SB4 
[Surctnher V Ord^r) 

****** Aiwmcan Telephone and Irkgraph 
Company. 47 FCC 2d iurf) (1974k 52 FCC 2d 727 
11975), afTtl nub non* Carpenter v FCC 539 F-2d 242 
ID.C. Or. 1976) f3fl(ll*9 Ayrrr m rnl or Agreement). 


and the need for further investigation of 
the proposed rates. There are stilt 
substantial issues as to the correct, 
ultimate rate levels for special access 
despite the adjustments wc have 
required here. Our allowance of the 
revised rates is accordingly conditional 
on the requirement that those rates earn 
overall no more than the authorized rule 
of return. This approach should 
adequately protect most users. The 
American Telephone and Telegraph 
Company (AT&T) will not experieno 
major overall rale changes, nor will 
most of its customers, who will 
generally benefit from offsetting 
reductions in long haul rates. Custom. ;* 
can also be protected by refunds If the 
rates do in fact earn more than the 
allowable return. Some customers 
requiring particular service 
configurations may confront 
significantly revised rates, but those 
revisions should reflect reasonable 
changes in the structure and the 
allocation or costs lo rates, OCCs, on 
the other hand, will experience 
substantial increases which will not 
generally be offset by other rate 
adjustments, and refunds might well be 
too late lo remedy the potential harm to 
competition. Those increases are also so 
abrupt because the Bell System did not 
revise the 20099 Agreement rates 
properly to reflect costs over the Iasi 10 
years. We thus conclude that a 
transition limited to the OCCs is 
reasonable, pending further 
investigation, and that the amount of 
any possible "shortfall" should not be 
recovered from other end users or 
carriers. 

4. We concluded that this overall 
approach and result are reasonable and 
in the public interest Clearly, none of 
the interested parties or groups will be 
wholly satisfied. Exchange carriers will 
be able to implement special access 
tariffs with rate increases, but. in sonu' 
cases, at lower rates than requested. If 
the transitional OCC rates are in fact 
below cost, exchange carriers may earn 
lens than the allowable maximum rate of 
return. The OCCs will benefit from the 
phase-in. but will nonetheless 
experience major rate increases. ATAT 
will continue to pay higher rates than 
the OCCs. but this will be brought to an 
end within a fixed period. Customers 
will experience rate adjustments and 
some increases, but these increases will 
be lower than proposed, will be partly 
offset by lower long haul rates, will be 
likely to betfer reflect costs, and wi)l be 
subject to refunds if overstated. 

5. We will investigate further the 
special access tariffs and rates. As was 
the case with the switched access tariffs 
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which became effective in May 1984. we 
expect to monitor the results of these 
tariffs and. if necessary, will require 
appropriate adjustments based on 
information that will be acquired from 
actual experience. To protect customers 
further, we require that the curriers keep 
accounts of the special access charges 
to permit accurate refunds, if necessary. 4 
Specific accounts of non recurring 
charges are also required. 

II Cost and Cost Allocation Issues 

A Summary of Cost Issues 

6. In the November 9 Order, we 

• commended that local carriers use the 
March 1964 cost support information as 
a basis for their December filings, with 
Directions and adjustments to reflect 
more accurate demand figures and 
various Commission requirements. Most 
of the filings adopted this suggestion, 
which was intended to narrow the 
remaining issues to achieve workable 
tariffs. 

7. We have reviewed the revised 
tariffs, the support material, and the 

i omments. and generally conclude that 
the revised tariffs form a reasonable 
basis for implementing special access, 
subject to rate reductions in the case of 
certain, carriers. The reasons for these 
reductions, and the specific calculations 
of the level of these reductions, are fully 
explained in Appendix A. The following 
discussion summarizes the analysis and 
required reductions. These reductions 
are based on three factors. 

1. Adjustment for Overstatement of 
Budget View 

8. In our review of the switched 
access tariff costs and rates in Muy 
1984. we concluded that the National 
Kxchangc Carrier Association (NECA) 
<md Bell Operating Company (BOC) 
projections of growth in revenue 
requirement were overstated. We 
accordingly required a 1.7 percent 
reduction in the revenue requirement 
used to calculate switched access rates. 
In the November9 Order, we declined to 
require a similar reduction for special 
uccess. because more recent actual 
operating information which was 
becoming available might indicate that 
the local exchange carrier access 


* At dttcuftted Infra, Iwoium tame »apect» of I hr 
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revenue requirements are higher thun 
the estimates used by the carriers in the 
March filings. However, the Common 
Carrier Bureau recently reviewed actual 
operating results in connection with a 
proposal by NECA to increase switched 
access rates, which was allowed in 
part.’That analysis indicates that the 
special access revenue requirements of 
NECA and the BOCs were probably 
overstated by about 4 percent. Wo 
concluded that this more recent 
information indicates that the revenue 
requirements claimed by the BOCs in 
their March 1984 filings for special 
access ore overstated. 

2. Allocation Adjustments To Reflect 
Revised Demand Figures 

9. In the November9 Order, we 
directed carriers to examine and correct 

«their estimates of special access 
demand, which contained serious errors. 
The carriers have done this, and the 
revised demand estimates are often both 
radically different from those used in the 
March filings and. we believe, 
significantly improved. Although some 
questions remain, the corrected demand 
estimates appear to be acceptable 
pending further investigation and 
monitoring. However, some carriers 
have proposed to increase special 
access rates because they used both the 
old and the new demand figures at 
different stages of the rate calculation 
process. The result of this mismatch is to 
overstate rates in cases where the 
currier used a relatively high demand 
figure to determine the costs that the 
special access rates should recover, and 
a lower demand figure to divide those 
costs in order to calculate a rate. We 
have examined the carriers* * filings to 
calculate specific factors necessary to 
eliminate this disparity. 

3. Demand Response 

10. Some carriers propose to increase 
their rates by 1 to 6 percent because 
they project that the proposed rate 
increases will reduce private line 
demand. The propriety and accuracy of 
these adjustments are. however, 
unsupported and based on false or 
questionable assumptions. The carriers 
do not. for example include the effects 
of the proposed transition plan for OCCs 
which we discuss more fully later in this 
order. The elasticity figures used by the 
carriers are not explained or supported, 
and are calculated for a one-year period 
although these rates are likely to be in 
effect for a much briefer period. In view 
of the volatility of private line demand, 
these proposed adjustments to expected 
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demand are highly speculative. They 
also appear to be within the margin of 
error in the originul estimates. For these 
reasons, we conclude that those carriers 
who proposed a demand response 
adjustment should remove it. 

11. We have calculated rule 
adjustment factors for recurring and 
nonrecurring charges which should 
fairly implement these necessary 
adjustments for NECA and the various 
BOCs. As detailed in Appendix A. the 
overall result is to leave many of the 
carriers* rates unchanged, including 
those of NECA-.Olher carriers, we 
believe, should reduce their special 
access rates by amounts ranging from 1 
to 29 percent. The mechanism for 
implementing these reductions is set out 
in the conclusion of this order. 

B. Cost Allocation Issues 

12. In Appendix B. we discuss a 
number of issues raised in the comments 
relating to the allocation of costs to 
particular rate elements. These issues do 
not concern the level of the costs or the 
right of the local carrier to recover the 
costs in its special access rates, but only 
whether the assignment of these costs to 
particular rate elements fairly recovers 
those costs from the customers on 
whose behalf they are incurred. In 
particular, commenters urge that the 
Channel Termination (CT) clement, 
which reflects the cost of local loops 
from the customer to the local office, is 
improperly assigned costs for 
intercxchange plant, and that the CT 
element thus spreads to all customers 
costs which apply only to certain 
customers. For example. Western Union 
argues that a large part of the CT rate 
recovers inside wiring costs, but that 
carriers generally provide their own 
inside wiring at their offices. 
Commenters also disagree on the 
allocation of costs between 2- and 4 
wire circuits, which under NECA’s filing 
results in 4-wire rates that are 23 to 29 
percent higher than 2-wirc. Some argue 
that 4*wire should be allocated twice the 
cost; others request that we prescribe no 
more than a 10 percent rate difference. 

13. As wc discuss more fully* in 
Appendix B. we believe that some 
reallocations to assign costs more 
accurately arc warranted. Intercxchange 
carriers and end users who do not 
obtain inside wiring from the local 
currier should not be required to pay the 
same rate as those who do. We believe 
that carriers should remove inside 
wiring costs from the CT element and 
recover it by a separate rate element. 
Certain adjustments to target rates more 
precisely also are indicated. With 
respect to other issues, further 
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examination is necessary, hut the 
proposed allocations do not, upon 
present information, appear 
unreasonable. The allocation of costs to 
2- and 4-wire circuits is one example. It 
is not clear what the actual cost 
relationship is between these channels, 
or whether this differs from the 
prosposed rate relationship. We have 
questions, but reach no present 
conclusions on other allocation issues, 
as discussed in Appendix B. We will 
examine them further in our outstanding 
investigation. 

C. Independent Telephone Companies 

14. Our review of the costs and rates 
was directed, as a first priority, toward 
NF.CA and the BOCs. which provide the 
great majority of channels and present 
more difficult problems because of the 
Bell System divestiture. Although rate 
structure changes (similar to those made 
by the BOCs) prevent easy comparison 
of the December rates with the rates 
proposed in March, the proposed price 
of fully configured circuits of non-NECA 
major independents (/.A.. GTE. United. 
CentelJ arc generally at or below the 
prices proposed in March. Review of the 
aimers' cost support material reveals 
no substantial specific defects, with one 
possible exception discussed below. 
Further review and investigation of the 
underlying data, however, is necessary',* 
To the extent that further investigation 
reveals that rates ore defective, the 
accounting order we are imposing herein 
should protect customers. 

15. Review of the GTE and United cost 
support material reveals, however, that 
the March rate development process 
allocated all message station equipment 
costs to switched access, contrary to 
Section 69.303 of the Commission's 
Rules. 47 CFR 69.303. GTE and United 
claim that the rate development process 
used to determine proposed rates 
rectifies this error and correctly 
allocates message station equipment 
costs to the special access element in 
accordance with the November 9 Onlcr. 
paras. 69-70. GTE and United do not 
indicate, however, whether the message 
station equipment costs previously 
misallocated to the common line 
element have been used in the 
computation of common line net 
balances from NECA. in NECA's 
calculation of the common line rate of 
return, or in the actuals that NECA 
submitted in support of its switched 
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access rate revision filing. 4 * * 7 * Although the 
misatlocated message station equipment 
costs are small in comparison with the 
total common line revenue 
requirement.* it is possible that removal 
of misallocated costs from the 
computations underlying the Bureau's 
adoption of S.0543/MOU as the current 
carrier common line (CCI.J rate might 
necessitate a slight reduction in the CCL 
rate. Therefore, we require NECA to 
determine the amount of message 
station equipment costs misallocated by 
the independent telephone companies. 

111. Non-Recurring Charges 

16. The pending tariffs propose to 
assess the existing non-recurring 
charges (NRCs). but to apply them per 
termination rather than per circuit. The 
effect of this change is to double the 
current level of the NRG for a typical 
circuit with one termination 8t either 
end. The commenters argue that the 
local exchange carriers (LECs) have not 
justified this proposal. MCI comments at 
31-32; WU comments at 67-68; TRT 
comments at 13. 

17. In reply, the exchange carriers 
state that these parlies overlook the fact 
that an exchange carrier must install a 
special access circuit at each customer 
premises. For each circuit, there are two 
customer premises and. accordingly, two 
installation charges would apply. NECA 
reply at 14: see also Pacific Bell reply at 
2-7; Bell Atlantic reply at 15. 

18. Although some rates in the special 
access tariffs are so questionable and 
apparently excessive that we would 
suspend them, if they are not revised, 
we conclude that this is not the case for 
the NRCs. Because of the lack of cost 
support for these proposed rate levels, 
we believe that an investigation is 
required, yet we are well aware that 
NRCs traditionally have not recovered 
the actual costs involved in processing 
customer orders, initiating service, and 
eventually terminating that service. The 
mismatch between those costs and 
NRCs is likely to be particularly large 
for the current NRCs. which are taken 
from OCC facility tariffs that implement 
the 20099 Agreement. Those rates have 
remained unchanged for over 10 years, 
despite the fact that these costs are 
likely to have increased substantially. 
Because the proposed NRCs are likely to 
recover more fairly costs which would 


v .Vulirmal Exchange Carrier A»«oo*tum, Inc^ 
TrtftimmtuJ No. 23. FCC 1980. retard |antuuy 17. 
198S Thr liMWry 17 Ordet permitted NECA lo 
inmeaae the carrier common line rate from S (1&24 
per mtmito of uu (MOU) at $.1)54 Jr MLH? 

* Wt» ettimato that the mt so l located coats arc less 

than $10 million on an annual basis, the total 
revenue lo be recovered by the carrier common line 
charge la approximately 2 billion. 


otherwise be spread into montly rotes, 
we therefore are not inclined to suspend 
them and either require carriers to not 
recover these costs or require them to 
increase their recurring charges. 
Although we are troubled by the lack of 
specific support for those rates, we 
believe that further investigation and 
close scrutiny of the actual costs 
coupled with a separate accounting 
order expressly for NRCs should result 
in reasonable charges while protecting 
users in the event any of these charges 
do prove to be excessive. 

IV. Rate Variations 

19. In challenging the special access 
rates, the commenters point not only lo 
rate increases, but also to variations in 
the proposed rates. The variations, they 
argue, draw into question the 
reasonableness of, and justification for. 
the rates. ARINC comments at 11-12, 
Tables 1 and 2: Networks comments at 
45-49; Joint Parties coments. Appendix 1 
at 2-6; GTE Sprint comments at 23-27, 
Table 3. Figure 1; IDCMA comments at 
4-8; Lexitel comments at 5-10. 
Attachments 1 and 2; MCI comments at 
4. 18-19, Tables 4 and 5; SATNET 
comments at 14-16. Tables 1 and 2; TBS 
comments at 13; Western Union 
comments at 20-23; Group W comments 
at 7. ARINC and SATNET. for example 
contend that the BOC rates vary by 
more than 250 percent from NECA’s 
rates and more than 700 percent from 
each other. Lexitel urges that Ohio Bell’s 
proposed rates deserve “especially clos* 
scrutiny" because they are higher than 
the previously proposed rates and very 
greatly from those of other Ameritech 
companies. Lexitel comments at 5. 
IDCMA focuses on that rates proposed 
by NECA and the BOCs for 1.544 Mop* 
services and urgues that the wide 
variations strongly suggest that the rates 
arc not based on cost. 

20. In response to the commenters. the 
local exchange carriers argue that 
variations between the filed rates do not 
render the rates unreasonable. They 
contend that if special access services 
are to be based on the costs of 
individual exchange companies, then 
variations are inenvitable. See, 
Ameritech reply at 22; Mountain States 
reply at 21. "Different facilities, 
technologies, and configurations can be 
used to provide the service in different 
states," the exchange carriers assert. 

First, underlying cost factors are magnified 
not mitigated, by the use of embedded unit 
cost methodology. For example, the costs of 
facilities performing the same function can 
vary significantly, depending on the price tn 
the year of purchase, depreciation and the 
available technology at the time of 
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t r instruct ion (r#., unalog carrier versus 
optical nbrr) . . . Second, demand for loud 
telephone service also gives rive to vastly 
different economics of scale. 

Ameritech reply at 23. Another 
justification advanced is that the 
i omparisions made by the commcntcrs 
are unfuir because they frequently 
compare the rates of very different 
jurisdictions, such as Washington, O.C. 
and Nebraska. Id. at 24: Mountain States 
reply at 21. In their nearly identical 
pleadings. NECA. Bell Atlantic, and 
Pacific Bell also respond that rate 
variation is not unique to special access, 
and that: 

|S)ubstnntiul rate variation exists in the 
OCC facilities tariffs and the intrastate 
private line tariffs—the very tariffs which the 
parlies have compared to special access in an 
attempt to show that the special access rates 
are unreasonable. Moreover, the rate 
variation in these other tariffs far exceeds the 
rate variation among special access rates. 

NECA reply at 35-30. 

21. The problem of rate disparity was 
also present in the last two sets of 
special access tariffs.,See February 17 
Order at para. 45: November 9 Order at 
paras. 57-62. In the November 9 Order. 
we required exchange carriers that had , 
proposed exceptionally high or low rates 
to review carefully their rate 
development studies and correct uny 
defective studies or estimates. 

November 9 Order at para. 62. 
Apparently, only three of the non-NECA 
HOCs—-Illinois Bell. Wisonsin Bell, and 
Northwestern Bell (Minnesota)— 
believed it necessary to make such rute 
adjustments. Ameritech reply, however, 
gives us a disturbing insight into the 
adjustments some carriers apparently 
have made. In responding to lDCAM’s 
criticism of rate disparities among the 
exchange carriers for 1.544 Mops or DS- 
1 service, Ameritech in effect concedes 
that the rates relect factors other than 
costs. Ameritech states that ”[s|ome 
companies huve to price their DS-1 
service at higher levels in order to 
minimize uneconomic migration, while 
other companies can accomplish the 
same goal at lower rate levels.” 
Ameritech reply at 26. In order to avoid 
“ineffecient migration of customers to 
DS-1. the Ameritech Operating 
Companies have priced the service to 
reserve its use for those customers 
whose needs most suit its multi-circuit 
functions.” Id. at 25. 

22* We remain concerned that the 
wide varitiutions in some rates may 
indicate that individual rates fail to 
reflect the costs of efficient operation. 
However, the variable factors affecting 
rusts pointed out by the reply comments 
are genuine and we have no clear basis 
for singling out specific rates at this 


time. Further monitoring and 
investigation are necessary, subject to 
our accounting order. Particular scrutiny 
of the 1,544 Mbps and DS-1 rates is 
warranted in view of the strategic 
pricing policy apparently underlying 
those rates. We also note that a 
comparison of the rate adjustment 
factors with the range of filed rates 
indicates that application of those 
factors will reduce some of the 
extremely high rates 9 and narrow the 
variance considerably, although wc 
have not adjusted any rute simply 
because it wus higher than the rules for 
other companies. 

V. Video Service 

23. In the Februaryr 19 Orders the 
Commission reached three findings with 
respect to video services. First, we 
found that although applying the general 
rate structure to video service does not 
uppeur unreasonable, the record does 
raise a factual question regarding the 
routing of video services which warrants 
further investigation of whether a 
different rate structure might be 
preferable. Second, we found lhat the 
rate structure should continue the 
current practice of “topping” part-time 
rates at the monthly rate, but may be 
modified such that additional days of 
use may be priced at Vioth of the 
monthly rate. Finally, we decided, 
pending investigation, to partially 
suspend for the five-month statutory 
period video rate increases reflecting 
hulf of the total revenue requirement 
associated with unused polyethelene 
shielded video (PSV) cable pairs. 

24. It is this latter finding which bears 
on the present order. The basis for this 
partial suspension under Section 204(a) 
of the Act. 47 U.S.C. 204(a), was that 
carriers have generally made no 
apparent effort to find alternative uses 
for PSV facilities, an effect for which our 
prior full allowance of this investment 
might be responsible in part. YVc noted 
that there is a disincentive to develop 
new uses since video transmission is u 
relatively inelastic serv ice and the 
carriers may be able to recover the 
revenue requirement associated with 
this inveslment entirely from the video 
service category without the effort 
involved in developing new. economical 
uses. In light of the apparent potential 
for applying PSV facilities to other high 
ciipucity services, wc concluded that it 
would be unfair to allow carriers to 
continue loading this entire 


* For example, the Ohio llrll rate* ahlch were 
challenged by Lrvitel m particularly excessive 
would Ur reduced b> 25 percent if ihi earner wishes 
to uv uni suspension 


investment ,u in unused facilities into 
the television rate base. On the other 
hand, we concluded that only a partial 
suspension was warranted because PSV 
cable pairs were originally included in 
composite cables solely to serve video 
users and those users have benefited 
from this practice. Under these 
circumstances, a partial allowance of 50 
percent seemed a reasonable Interim 
approach to correct the aforementioned 
regulatory disincentive. If warranted 
after a further investigation, we will 
determine a more accurate allocation of 
reV investment. 

25. Carriers are. therefore, required to 
refile these rates to reflect the removal 
of revenue requirement associated with 
half their investment in unassigned PSV 
facilities. n The revised rates, however, 
should not be lower than the rules that 
are presently being charged for local 
channel service. In any case where this 
would occur, the carrier should 
demonstrate this and file its existing 
local channel rates; it may also revise 
the present provisions for “topping” 
part-time rates as discussed above. In 
making this filing, carriers must show, 
with reference to their earlier Tilings, the 
process by which these rates are being 
adjusted. '* 

26. YVe recognize, however, that it 
may be difficult for carriers lo calculate 
the proper adjustment in the brief time 
allowed, particularly if they do not 
maintain circuit inventories and 
accounts in the same manner as 
reported by NECA. or otherwise cannot 
readily calculate the revenue 
requirements associated with unused 
PSV facilities. For these reasons, we will 
allow carriers to recalculate their rates 
using an average adjustment factor In 
lieu of filing new. full cost support for 
carrier-specific adjustments. NECA. 
which currently encompasses about half 
of the total industry for this service, 
should be a reasonable surrogate fur 
estimating the correct adjustment for the 
remainder. Non-NECA customers who 
choose this approach should reduce 
their local video rates by the some 
proportion as NECA. t.e.. by the ratio of 


•® For NFIC'A this amount It epproximutt’K S42 
million. 

11 Investment allocated to land. building*, and 
miscellaneous Item* associated with ihi-sr facilities 
ut writ u» related operation unci muintefumcr 
npmin, mutt tic changed accordingly lo frOn t 
this partial susftenvmn. 

f * Demand ritimutos thould not br rr vised m 
making these adjustment*. A* noted previously, 
television it a relatively inelastic service. to the 
effect thould be slight. Kecakulu lions of demand 
would alto present complicated ittues which 
probably could not be adequately addressed to 
allow tbr revised (anils to become effective 
promptly. 
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the amount of revenue requirement 
suspended for NECA to the total NECA 
local video revenue requirement. This 
adjustment, both the NECA and other 
filing carriers, should be applied to the 
video rates prior to. and independent of. 
any other rate adjustments required by 
this order unless, as discussed in the 
preceding paragraph, it would result in a 
rate reduction. 

VI. Transition to Special Access Tariff 
Rates 

27. As we noted in the November 9 
Order, the Commission is faced with the 
difficult task of implementing just and 
reasonable cost-based tariff rates for 
special access sevices without causing 
unjustifiable “rate shock/’ Novembers 
Order at para. 84. Although some 
questions regarding the cost support still 
remain and will be subject to further 
investigation, it is clear that cost-based 
special access tariff rates will be 
substantially higher than the rates 
currently paid by the OCCs pursuant to 
the 20099 Agreement. 

28. The Commission proposed a 
phase-in of special access rotes in its 
November 9 Order to mitigate the “rate 
shock” anticipated by a sudden shift 
from OCC rates held artificially low by 
the Bell Operating Companies* failure to 
revise them in conformity with the 20099 
Agreement The Commission's proposal, 
which was similar to one advanced by 
the Ameritech Operating Companies, 11 
would require OCCs to pay 50 percent of 
the effective special access tariff rates 
for the first six months the tariffs were 
in effect. OCCs would then pay 75 
percent of the tariff rates for the next six 
months. Subsequently, after special 
access tariffs had been in effect for one 
year, the OCCs would pay the full tariff 
rate. The transitional rates would apply 
only to OCC circuits activated on or 
before November 8.1984. The 
Commission required, as an initial 
transitional measure, that the rotes paid 
by OCCs for special access increase by 
20 percent over the Agreement rates. 
Thus, as required by the November 9 
Order . those OCCs are currently paying 
20 percent over the 20099 Agreement 
rates and will continue to pay those 
rates until the special access tariffs 
become effective. The Commission 
proposed, rather than required, the 
second and third transitional steps, 
pursuant to which the OCCs would pay 
50 and 75 percent of the effective tariff 
rates, respectively. The Commission 
directed the exchange carriers to file 
transition plans reflecting the proposal 
under consideration and also asked 


"See Amrrtlccb Pefitkm To Expmlt! Tramtifion lo 
Special Acccu Rates. filed Auwmt K l«V4 


interested parties to comment on the 
phase-in. November 9 Order at para. 97. 

29. In response to the Commission's 
directions, most of the exchange carriers 
filed transition plans as part of the 
Descriptions and Justifications (D&Jg) 
accompanying the December 3,1984 
special access tariff filings. See, e.g. t 
NECA D&J Vol. L Section 5. NECA 
states that if the Commission adopts a 
phasc-in for OCCs (which it argues is 
unnecessary ). 14 the transition plan could 
be implemented by a tariff supplement. 
NECA and most of the exchange carriers 
propose to mark-up the full cost rates 
during the transition, allegedly to ensure 
that the exchange carriers recover their 
special access revenue requirements 
during that period. NECA proposes a 
14.7 percent markup over full cost rates 
while the OCC discounted rate is 50 
percent of full tariff rates, and a 6.8 
percent markup while the OCC 
discounted rate is 75 percent of full tariff 
rates. 14 

30. The proposed transition for OCCs 
has promoted considerable comment by 
interested parties. As an initial matter, 
the local exchange carriers. AT&T and 
RCI Corporation (RCI) oppose the 
phase-in. NECA argues that “the OCC 
facility rates have been in transition for 
nine years** and that “the Docket No. 
20099 rates are obsolete/’ NECA D&J 
Vol. 1 at 5-1; see also. e.g^ C&P D&J Vol. 

1 at 5-1: Bell of Pennsylvania and 
Diamond State D&J Vol. I at 5-1. RCI 
contends that the transition plan 
“unlawfully discriminates against new 
entrants into the interestate long 
distance market, such as RCI, as well as 
potential entrants.’* RCI reply at 4. In its 
comments on the special access tariffs, 
AT&T argues that the proposed phase-in 
is unlawfully discriminatory and 
unnecessary. AT&T contends that the 
immediate imposition of cost-based 
rates would neither surprise the OCCs 
nor cause “rate shock’’ because “the 
OCCs have known for nearly a decade 
that their Docket No. 20099 rates were 
unduly preferential and would have to 
be increased/’ AT&T comments at 19. 

31. In contrast, other commenters 
argue that an OCC transition is not only 
necessary, but that the phase-in 
proposed by the Commission does not 
go far enough to protect against rate 
shock. In seeking a longer transition, 
several commenters point to large rate 
increases proposed under the exchange 


M NECA DA| Vol I at 5-1 lo 5-2. NFCA 
that if the proposed transition plan tt adopted, the 
7S percent transition rata might be implemented on 
|un« 1 . 19t>5. rather than six months after the tariffs 
become effective, to "bring the change in apecUl 
acceee transition rates frnto synch ton on It on with 
changes in all other access rates" hi at 5-3 o 3. 

NKCA D&| Vol I at 5-3 lo 5-4 and Pig. 5-1 


carriers’ special access tariffs. MCI 
notes that NECA's forcasted rate 
increase for OCCs is 160 percent. (On 
the other hand, according to NECA, 
AT&T would incur a 5 percent reductmn 
in special access charges.] MCI 
comments at 50; NECA D&J Vol, II. Bouk 
2 at 9-2. The Joint Parties contend that 
the proposed special access tariffs 
would double and triple the monthly 
recurring charges for essential local 
distribution facilities, such as 4-wire 
voice grade services. Joint Parties 
comments Appendix 5 at 1. GTE Sprint 
calculates that its rates would quadruple 
and asserts that a longer transition 
period is needed. GTE Sprint comments 
at 37; see also TRT comments at 15-16 
Moreover. GTE Sprint and others 
maintain that no transition plan can be 
implemented prior to the establishment 
of lawful rates or the conclusion of the 
Commission's investigation of the 
special access tariffs. GTE Sprint 
comments at 36; Western Union 
comments at 69-70; Joint Parties 
comments. Appendix 5 at 4 n.l. 

32. The phase-in for the OCCs was set 
for comment as a potentially useful 
approach to a difficult problem. It 
seemed to strike a reasonable balance 
among various private interests in a way 
which appeared to serve the public 
interest under the particular 
circumstances before us. The effect of 
the realignment and restructuring of 
local and long haul private line rates 
occasioned by the break-up AT&T and 
the filing of access tariffs, combined 
with the carriers’ proposals to bring 
rates up to the authorized rate of return, 
would result in substantial rate changes 
for many customers. The magnitude of 
the change depends upon each 
customer's particular use of facilities 
and functions, but for most customers 
the realignments of rates and the 
restructuring of the offerings should, 
overall, substantially offset one another 
Although an increase in one rate 
element such as a local access line, 
might appear burdensome, that line will 
typically be part of an end-to-end 
channel or network. The price of that 
overall facility is the important 
consideration for the customer, and that 
total price will generally reflect ’he 
smaller rate changes and offsetting 
reductions in other elements. Because 
we believe the proposed structure more 
fairly assesses costs to rates, thes 
overall rates should also lead to more 
effecicnt use as customers respond to 
these price signals. To the extent that 
the rates, which remain questionable, 
prove upn investigation to be too high, 
refunds based upon our accounting 
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order should be a fair and udcquiite 

remedy. 

33. The OCCs stand in a different 
posture in a number of ways. They have 
ken paying the lower, differently- 
structured 20099 Agreement rates for 
over a decade and have planned their 
networks and services to end users on 
this basis. The rate impact on an 
immediate increase in those rates would 
be much greater. To the extent the 
OCCS provide their own inlerexchange 
facilities, that Impact would also not be 
offset by the expected lower AT&T long 
haul rates. Those rates in fact would 
increase the pressures on the OCCs in 
attempting to compete with AT&T. 
Potentially, if the proposed rates prove 
to be too high, it is possible that soma 
OCCs could be seriously harmed before 
revisions and refunds could be made. 

This short-term harm might thus reduce 
possible competition in private line 
services in the longer run. Moreover, 
because of the level of competition 
among the OCCs. we expect that any 
octual benefit to them from the phuse-in 
will in fact be flowed through to end 
users. 

34. Immediate implementation of such 
major and questionable rate increases 
could threaten the full competition 
which is our ultimute goal. With respect 
to the rate differential between AT&T 
and the OCCs, we again believe that, as 
limited in time, it strikes a reasonable 
balance. AT&T will not experience the 
same rate shock as the OCCs; indeed, it 
will apparently enjoy rates reduced from 
those in its interim contractual 
arrangements with the exchange 
curriers. If those rates prove too high, it 
cun be adequately protected by a 
refund. In general, while we strongly 
a^ree that any unjustified rate 
deferential should be eliminated, we 
also believe that it is reasonable and in 
the public interest to end this rate 
differential in more gradual stages. 

35. in summary, after consideration of 
die various arguments mode by the 
cemmenters regarding the transition to 
special access tariff rates, we affirm the 
tentative conclusions reached in our 
November 9 Order. We find thot there is 
a need to cushion the impact on OCCs 
of the proposed rate increases. The 
proposed transition, we conclude, is a 
reasonable means of mitigating abrupt 
rate increases, which might harm the 
public interest, while moving toward 
cost-based rates. We turn next to 
consideration of comments addressed, 
not to the principle of a phase-in. but to 
its application, timing, and other details. 

36. First, we believe that the proposed 
one-year period, with two six-month 
steps, sets a reasonable schedule. OCCs 
should, by this mechanism, have 


adequate notice from which to plan for 
the future. That period should also 
afford enough time to examine and 
adjust the special access rates to the 
extent this proves necessary. The rate 
differential between the OCCs and 
AT&T will also be relatively brief. The 
comments provide no specific 
information that a different period 
strikes a better balance of these 
interests. *• 

37. We decline to postpone the 
transition until after completion of our 
investigation of special access, as 
requested by GTE Sprint and other 
commenters. Although some questions 
still remain regarding the cost support 
and rate structures, we believe that we 
have gone as far as we can with our pre¬ 
tariff investigation. The OCCs will be 
protected by two measures while the 
tariffs ore in place. First, the OCCs will 
be given substantial discounts from the 
tariff rates for one year. Second, we will 
continue our investigation and, if it is 
determined that the local exchange 
carriers have earned more than the 
allowable 12.75 percent rate of return on 
special access, customers will be able to 
seek refunds. 

38. Related to the questions of when 
the transition should begin, und how 
long it should last, is the issue of what 
circuits should be subject to the 
transition. In the Novembers Order, we 
proposed that only circuits which were 
activated on or before November 8,1984 
would be eligible for the transition. We 
believe, again, that this strikes a 
reasonable balance. Only circuits 
actually in place will benefit from the 
phase-in. but onty those circuits will 
experience the rate shock which the 
phase-in is largely intended to address. 
For new facilities, all customers would 
share the same rates and all would be 
protected by the accounting orders. 
While some of the arguments made for 
changing the date or setting it based on 
ordering, rather than activation, have 
some merit, we also conclude that the 
original proposal should be adopted. 

The delay in providing facilities cited by 
some commenters largely concerns 
AT&T services. We have no reason to 
impute these delays to the exchange 
carriers. To change the date at this point 
would also create considerable, 
unjustified confusion and administrative 
difficulty. Therefore, we affirm the 


•• With respect to the suggestion of some 
exchange curriers that any transition be 
synchronized with the annua) tariff filings, we note 
that the Common Carrier Bureau recently delayed 
the |unr 1 effective date for most provisions of 
revised access tariffs until October 1. tf revised 
special access tariffs become effective April 1 as we 
anticipate, the second stage of the transition would 
tie synchronized with the October 1 date. 


"grandfathering** * * * established in the 
November 9 Order. We wish to clarify 
that only circuits ordered under the 
20099 Agreement arrangements are 
eligible for the transition. 

39. We are unpersuaded by the 
arguments for extending the phase-in to 
customers other than the OCCs who 
took service under the 20099 tariffs. See . 
e.g.. AR1NC comments at 16-18; 
Networks comments at 55-58; Dow 
Jones comments at 12-16. 17 Changes in 
the rates that are paid by interexchange 
carriers can have an impact upon 
competition in the interexchange 
telecommunications market which must 
be considered in our public interest 
analysis. This factor warrants giving 
greater weight to carrier "rate shock*’ 
than that which non-carrier customers 
might suffer. As the Court of Appeals for 
the District of Columbia Circuit recently 
observed, *'li|t is reasonable for the FCC 
to take into account the ability of the 
industry to adjust financially to 
changing policies." MCI 
Telecommunications Corporation v. 

FCC. No. 82-1237 (D.C. Cir. Dec. 18. 

1984), slip op. at 14. Some of the carriers 
that have been major users of 20099 
Agreement facilities could experience 
great difficulty in adjusting to the 
immediate implementation of full cost 
rates. Moreover, while it is possible that 
some non OCC customers will face 
significant rate increases, many others 
will not. Many customers will still 
obtain end-to-end private line service 
from AT&T and. under AT&T’s proposed 
private line restructuring, are unlikely to 
face "rate shock" because any increases 
in access-related costs are likely to be 
largely offset by decreases in the rates 
for AT&T interoffice channels. See, e.g.. 
AT&T F.C.C. Tariff Nos. 9.10. 11. 
Transmittal No. 285. Description and 
Justification section 1 at 1-5 (adopting 
cost-based rates for access elements 
permits reductions in interoffice channel 
rates); NF.CA reply at Appendix C. Thus, 


,T On November 20.1064. Dow |ooes petitioned 
the Commission to "darify'Mhat 4 (1) A phatr-in of 

special access rate* would apply to any customer 
that would experience large rate increases; (2) the 
difference in rotes between two-wire and four-wire 

circuits should reflect cost difference: (3) channel 
interface costs included within station termination 
charges must be fully Justified and should not 
include network design and maintenance costs in 
excess of the actual complexity of the circuit, and 

(4) exchange carriers are required to specify that 
mileage charges are computed on a per channel 
rather than a per termination, basis Despite its 
caption as a petition for clarification. Dow lone's 
petition is more in the nature of comments on 
NECA’s October 10 illustrative tariff and comments 
regarding the action the Commission should take on 
the currently pending special access tariffs As such, 
we are considering the Dow Jones petition as 
comments. 
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us a class, the non-OCC customers are 
unlikely to face the rate increases 
confronting the OCCa that are currently 
taking facilities under the 20099 
Agreement tariffs and the commcnters 
have not suggested a way of 
determining which customers would 
face substantial rate increases and be 
eligible for a phase-in. Furthermore, the 
circumstances surrounding those OCCs 
and the long-unadjusted 20099 
Agreement rates differ from the 
circumstances of other customers. 

Unlike the OCCs that are taking 
facilities under that agreement, other 
customers* rates have not been frozen at 
the 20099 Agreement level. We 
acknowledge the problem raised by RCI. 
that those OCCs with a large stock of 
facilities obtained under the 20099 
Agreement tariffs will have some 
advantage vis-a-vis newer carriers 
seeking to expand their networks. The 
carriers will stand on an equal footing in 
ordering new facilities, however, which 
should limit the older OCCs competitive 
advantage. We also have no specific 
information on the likely extent of this 
problem. We coclude that a one-year 
transition strikes a reasonable balance 
between RCl’s concern and the need to 
prevent an overnight jump to the 
proposed tariff rates for OCCs subject to 
the 20099 Agreement. 

40. We also decline to extend the 
application of the special access 
transition plan to intcrLATA. intrastate 
facilities. The Joint Parties contend that 
the "same considerations apply to the 
rote increases for intrastate intcrLATA 
services, and thus these sendees are 
properly subject to the same transition 
plan.** Joint Parties comments at 17. As 
the Joint Parties recognize, however, the 
intcrLATA. intrastate facilities are more 
appropriately governed by AT&T tariffs. 
Moreover, in light of the changes in the 
rate structure and rate level of AT&T 
private line offerings, it is unclear 
whether the Joint Parties are correct in 
the assumption that the same rate 
increases are likely. We anticipate that 
AT&T's rate for long haul private line 
circuits will decrease and those 
decreases are likely to largely offset 
increases in special access rates. We 
will consider this issue, however, in our 
review of AT&T private line tariff filing. 

41. Many commcnters object to the 
markup proposed by some telephone 
companies to recover an alleged 
transition-related revenue shortfall. See. 
e.g., Ad Hoc comments at 3y-14; AT&T 
comments at 22-28; 1CA comments at 8- 
12; JCP comments at 2-4; Lexitel 
comments at 14-15; MCI comments at 
54-56: SATNET comments at 29 n. 75; 
WU comments at 73. Those commcnters 


contend that any revenue shortfall 
associated with an OCC transition 
should be borne by the local exchange 
carriers or the OCCs themselves and 
that the proposed markup "is a radical 
departure from historical precedent and 
practice." AT&T comments at 23. No 
explanation or justification has been 
given by the local exchange carriers for 
imposing the markup on cost-justified 
rates and requiring some customers to 
cross-subsidize others directly, the 
commenters argue. As an alternative to 
the markup. Ad Hoc and ICA 
recommend that the OCCs which obtain 
transitional discounts should be 
required to repay the local exchange 
carriers for the transition-associated 
revenue deficiency, plus interest. Ad 
Hoc comments at 43; ICA comments at 
9. 

42. The markup proposed by NECA 
and several local exchange carriers is 
intended to compensate for a revenue 
"shortfall" expected to result from the 
OCC transition. This shortfall 
apparently is the difference between the 
amount of revenues a carrier may 
lawfully earn if its cost-justified special 
access revenues recovered a 1.75 
percent rate of return and the total 
revenues that would be collected during 
the one-year transition period. We 
believe that the proposed markup of 
cost-based rates cannot be justified. It 
would require some customers to pay a 
special access rate that recovers more 
than a 12.75 percent return in order that 
this rate of return might be earned by 
local exchange companies from the 
overall special access service category. 

43. The Commission previously has 
noted that a 12.75 percent rate of return 
is the ceiling, not the floor, for a lawful 
rate of return. See Investigation of 
Divestiture and Access Related Tariffs, 
CC Docket No. 83-1145, Phase I, FCC 
84-30, released Feb. 15,1984, at paras. 
27.29. See also Investigation of 
Divestiture and Access Related Tariffs. 
CC Docket No. 83-1145. Phase I FCC 84- 
201, released May 15,1984. at paras. 109, 
114; American Telephone and Telegraph 
Co., 88 FCC 2d 221. recon. denied, 87 
FCC 2d 34 (1981). Aff'd sub nom. United 
States v. FCC. 707 F.2d 610 (D.C. Cir. 
1983). While denying NECA and others 
their requested markup may result in a 
rate of return below the maximum 12.75 
percent level, none of the commenters 
has established that, overall, they will 
not realize a fair return during the 
transition period. 11 


" Sine* \btrr has been no showing (hat the 
exchange carrier* are failing to achieve a fair rate of 
return, we reject the suggestion mad* by Ad Hoc 
and ICA that the OCCa be required to compensate 


44. We have analyzed the filings 
submitted by NECA and others 
regarding the impact of the OCC 
transitional rates on local exchange 
company revenues. Therefore, we are 
aware that some exchange carriers with 
a proportionately higher level of 
grandfathered circuits provided unci< r 
the 20099 Agreement tariff may 
experience an annual rate of return fur 
special access that is below their overall 
interstate rate of return. Our obligation 
to consider the public interest in the 
availability of long-term, vigorously 
competitive interexchange 
telecommunications, and to weigh the 
perhaps irreconcilable objectives of 
local exchange companies to achieve 
their maximum reasonable rate of 
return, has presented us with difficult 
choices. We are confident that in 
balancing these interests, we have 
enabled the local exchange complaints, 
even with the OCC transition* to realize 
both total interstate revenues and 
special access revenues that are at juM 
and reasonable levels. Carriers should 
realize on annual rate of return for 
special access service during the one- 
year transition that will be, on the 
whole, increasingly higher than the rate 
of return recovered in the past under the 
20099 Agreement. However, if an 
exchange carrier can demonstrate that 
the revenues lost due to the OCC 
transition will drop the overall interst.ite 
rate of return l# beneath the zone of 
reasonableness, we will consider 
granting special relief. See United 
Telephone Co, of the Carolinns, Inc. v. 
FCC, 559 F.2d 720 (D.C. Cir. 1977); 
Mebane Home Telephone Co. r. FCC, 
No. 75-1617 (D.C Cir. unpublished 
judgment, April 30,1976). 

45. The gross disparity between just 
and reasonable, cost-based special 
access rates and the old 20099 
Agreement rates has arisen because the 
Bell System Companies failed to revise 
the 20099 Agreement rates for over a 
decade.* 0 because the carriers have 


the local exchange camera for the transition- 
associated revenue deficiency plus interest. 

"•See FPC v Hope Netursl Gas Co.. 330 UA Wl 
{ UH4L 

"To maintain Its 20000 Agreement rates al a just 
and reusonhW level, the former Bell System had the 
responsibility lo submit cost-based data so that the 
contract rates could be revised upward. MCI 
Telecommunications Corp. v FGC. 865 F.2d 1300 
(19011- In 1983. the most recent year for which w* 
have financial dele for the DOC*. the annual rata uf 
rrtum for private tine service, the category into 
which the 2UU99 Agreement fell, was reported el 
6SH8 percent. In 1982, the annual private line rate uf 
return was reported St 6038 percent. 
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Allowed the disparity to become so 
large, and for the other reasons we have 
already set forth, it is not unreasonable 
to require them to increase the rates in a 
manner allowing for some transition. It 
is true that this results ina rate disparity. 
However, the disparity is just and 
reasonable because it is relatively brief, 
is of a dccresing nature, and is 
necessary to avoid possibly deleterious, 
and perhaps irreversible, impacts on 
competition in the interexchange 
te'o communication market. “When 
necessary to avoid excessively 
burdening carriers, the gradual 
implementation of new rate and policies 
is a standard tool of the Commission." 
(Citations omitted.J National 
Association of Regulatory' Utility 
Commissions v. FCC, 737 F.2d 1095.1147 
|D C, Cir. 1904), cert, denied, 53 U.S.LW. 
3585 (Feb. 19.1985.) 

46. Based on the record before us. we 
find the transition jfroposed in the 
Sovember 9. Order, with the 
clarifications discussed below, is a fair 
approach and is just and reasonable. 

We therefore prescribe that proposed 
phase-in plan pursuant to Section 205(a) 
of the Act, 47 U.S.C 5 205(a). The rates 
for the OCC circuits taken under the 
20099 Agreement which were activated 
on or before November 8,1984 will be 
HI 20 percent above the 20099 
Agreement rates for the period of 
November 13.1984. until the effective 
date of the special access tariffs; (2) 50 
percent of the full special access tariff 
rule for the first six months after the 
effective dote of the special access 
tariffs; and (3) 75 percent of the tariff 
rate for the second six months after the 
effectives date of the special access 
tariffs.* 1 We require, however, that 
where the discounted tarriff rate is 
below the rate described in (1) above, 
the OCC must pay the greater of the two 
rates. That is. If the otherwise 
applicable discounted tariff rate would 
be below the Docket No. 20099 rate plus 
20 percent, the OCC would be required 
to at the Docket No. 20099 rate plus 20 
percent This modification is to prevent 
anomalous windfalls to OCCs and is 
consistent with out intention to 
implement a transition toward cost- 
based special access tariff rates. We do 
not anticipate that this will occur often, 
also, as noted above, we wish to clarify 
that only circuits taken under the Docket 
No.. 20099 Settlement Agreement arc 
subject to the transition. Therefore, local 
exchange carriers that did not have 


' The “full" effective tariff mte would be (ued to 
U'niputc the OCC transitional rale Thu*, if a new 
»P**c»al arertt tariff become effective during ihe 
transition period the OCC transitional rate would 
t* SO or 75 percent of the new "full" tariff rate 


tariffs pursuant to the Docket 20099 
Agreement are not required to 
implement the transition. Exchange 
carriers that were party to the Docket 
No. 20099 Settlement Agreement are 
required to file a transition plan as part 
as part of their revised special access 
tariffs. 

VII. Docket No. 20099 Settlement 
Agreement and Western Union's 
Petition for Stay 

A, Docket No. 20099 Settlement 
Agreement 

47. Several Commcnters ** fault the 
new tariffs fof failing to incorporate the 
rates set forth on the 20099 Agreement. 
The commenters generally contend that 
the Commission had neither cause not 
authority to abrogate the 20099 
Agreement in the November 9 Order, 
Therefore, argue the commenters, the 
Agreement remains in effect and its 
requirements of a six-month notice 
period for tariffs filed th replace the 
20099 Agreement rates will not have 
been satisfied if the December 3 
revisions are permitted to go into effect 
any sooner than June 3.1985 

48. The commenters* reliance on the 
20099 Agreement is misplaced. In the 
November 9 Order, the Commission 
concluded that the 20099 Agreement 
rates were so low that they violated 
Section 201(b) of the Communications 
Act. 47 U.S.C 202(b). which requires 
that charges for communication service 
be just and reasonable. The Commission 
also found that the 20099 rate granted 
the OCCs an undue preference in 
violation of Section 202(a) of the Act. 47 
U.S.C. 202(a), and that the rates would 
impose an excessive burden upon other 
consumers. 

49. We therefore abrogated the 
Agreement, insofar as it related to 
special access, because it was no longer 
in the public interest, and prescribed a 
new rate which reflected a 20 percent 
increase in the 20099 rates. We based 
this action upon our review of the cost 
data supplied with the rate revisions at 
issue in the November 9 Order, While 
we had identified deficiencies in that 
data sufficient to find unlawful the 
higher tariff rates specifically proposed, 
we also noted that the data supported at 
least the 20 percent increase. Our 
abrogation and prescription also 


“The cunimentrrs who addressed It* issue were 
Aeronautical Radio. Inc the Central Station 
Electrical Protection Association and the National 
Burglar and Fir* Alarm Association. Ming Jointly: 
American Satellite Co.. Competitive 
Telecommunications Association. ITT 
Communications Services. Inc.. RCA 
Communications. Inc. and Satellite Bosines 
Systems, tiling jointly; MCI Telecommunications 
Corp: and brxltel. 


reflected the information and analyses 
collected in the course of our lengthy 
Access Tariff investigation during which 
we directed successive revisions and 
adjustments in the tariffs originally Bled 
in September and October of 1983. We 
further indicated that our decision was 
influenced by the fact that the 20099 
rates, originally intended to be in force 
for eighteen months, were ten years old. 

50. The November 9 Order, also 
pointed out that, even if the Commission 
did not abrogate the 20099 Agreement 
and exercise its prescription power, the 
Agreement would nevertheless pose no 
obstacle to the implementation of new 
rates because the Agreement's terms 
had. in any case, been satisfied by the 
time of the Order. The Agreement 
required, inter alia, (1) that there be a 
six-month notice period between the 
filing date and the effective date of tariff 
revisions Bled by the exchange carriers 
to change the 20099 Agreement rates; 
and (2) that such revisions be 
"supported as required by Part 81" of 
the Commission's Rules. 47 C.F.R. Part 
61. We concluded in the the November 9 
Order, that both of these conditions hud 
been met. 

51. This conclusion was based on the 
fact that, in their September and 
October 1983 filings, and again in the 
March 1984 Bling at issue in the 
November 9 Order, the exchange 
carriers hod put the OCCs on notice that 
the 20099 Agreement rates would be 
increased. In addition, our Access 
Charge orders had given notice to the 
OCCs that new access tariffs would 
repluce the 20099 Agreement rates. 

Thus, we concluded, the OCCs had 
received far more thaji the six-month 
notice provided for in the 20099 
Agreement. We also concluded that the 
second condition of the 20099 
Agreement had been satisfied by the 
cost support submitted by the carriers, 
despite the various problems which 
have required correction. The deletion in 
the December 3 Bling of the 20099 
Agreement rates from the exchange 
carriers' rate structure was therefore 
consistent with the Commission’s 
directives in the November9 Order,** 


•• To tome extent, the commentere’ attack* on 
the December 3 Wing* for Incorporating the 
Commission's conclusion* in the November 9 Order. 
const mite, ia effect, requests for reconsideration of 
that order. PrtlHuna for reconsideration of the Onfor 
are pending and provide a more appropriate 
procedural forum fat resolving these issues. 
Accordingly, we will treat the comments attacking 
the Nowmtter 9 Order, as petitions for 
reconsideration and will dispose of ihcm in our 
rrcmistderutiim order 
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52, Based on our review of the 
information supplied with the December 
3 filing, we confirm our conclusion in the 
November 9 Order, that the 20099 
Agreement must be abrogated as 
contrary to the public interest. Our 
abrogation is amply reinforced by the 
cost support and analyses submitted 
with the December 3 filings. That 
information reaffirms that the 20099 
rates are so low as to be unjust, 
unreasonable, and unduly 
discriminatory. We also find that the 
public interest requires an immediate 
departure from the 20099 Agreement 
rates so that we may begin out 
implementation of a non-discriminatory. 
cost-based special access structure. The 
OCCs would have us wait until we are 
presented with the perfect tariff before 
allowing any increase in the 20099 
Agreement rates. We have concluded 
that it is contrary to the public interest 
to permit the rate disparity created by 
the 20099 Agreement to continue in 
effect. We are satisfied that special 
access rates which comply with‘this 
order will be reasonable under the 
circumstances and will go a long way 
toward achieving a fully cost-based 
scheme of special access rates that do 
not create unnecessary disparities 
between like customers. ’The best must 
not become the enemy of the good, as it 
docs when the FCC delays making any 
determination while pursuing the perfect 
tariff.** MCI Telecommunications Corp , 
v. FCC. 627 F.2d 322, 341-42 (D.C. Cir. 
1980], cited in National Association of 
Regulatory Utility Commissioners v. 
FCC. 737 F.2d 1095.1147 (D.C Cir. 1984), 
cert, denied, 53 U.S.L.W. 3585 (U.S. Feb. 
19.1985). 

53. Even if the 20099 Agreement still 
were in effect, we would find that its 
terms had been satisfied so that. If 
modified as provided by this order, the 
special access tariffs filed on December 
3 may take effect. As we pointed out in 
the November 9 Order, the six-month 
notice requirement already has been 
satisfied by the filings which preceded 
the December 3 revisions and by the 
Commission’s orders in both this docket 
and the Access Charge docket* 4 The 
OCCs have therefore received all of the 
notice for which they bargained, and 
more. In our view, to further delay 
implementation of special access rates, 
initially scheduled to lake effect on 
January 1. 1984 pursuant to the 
Commission’s Access Charge orders, 
would require a strained reading of the 
Agrcemet and would elevate its from 
over its substance. 


*• MtS sad WATS Market Slnxivfr, S3 PTC 
?d 241 (1963). 


54. In addition, the Agreement's cost 
support requirement was met by the 
December 3 filings (as it had been by the 
previous filings). The Agreement refers 
to tariff revisions "supported as required 
by Part 6t of the Commission's Rules." 
By using precise language and referring 
specifically to Part 61. we conclude that 
the 20099 Agreement signatories agreed 
only that the proposed revisions must be 
accompanied by the support materials 
described in that part of our rules, not 
that the revisions must receive our 
imprimatur as cost-justified or 
reasonable. This distinction between the 
support required to satisfy Part 61 of our 
rules and the showing necessary for a 
finding of lawfulness is consistent with 
several decisions of the Commission and 
the courts which were adopted before 
the 20099 Agreement was negotiated. 24 
By filing tariff revisions on December 3 
which were "supported as required by 
Part 61.*' as were the revisions filed m 
March of 1934, the exchange carriers 
complied with the 20099 Agreement. 

B. Western Union's Petition for Stay 

55. The Commission has received a 
petition from Western Union for a stay 
of our November 9 Order pending 
disposition of Western Union's appeal 
of that order to the Court of Appeals. 
AT&T, certain BOC’s.* 6 and the 
Amen tech Operating Companies 87 filed 


** See A T&T. 42 FCC 2d 2W3. MW (1973) (fAf 
m mor may foil to mole o prtma farm thawing of 
lawfulness at the time of filing toriil revisions. even 
though it supplies ali of the data and information 
required by our rule*"); Tariffs/Evidence. 40 FCC 
2d 149.l52-53 (1073). Sea ol*o American Farm Unit 
v.Black Ball Freight Sarvica. 397 US 532. 539(1970). 
Associated Press v. FCC 44« V 2 1095.1104 (D C. 

Cir. nm] (Tnh* purp:ote of the Commissions rule 
it to provide the Commission with the information 
necessary to decide whether an im'estfgatton and 
tuspmdiun of proposed rates should be ordered 
and this information may be sufficient even though 
it does not amount to a prtma fade caw"). 

•• The DOC# jointly filing in opposition to 
Western Union’s petition are New jersey BeU 
Telephone Company. The BeU Telephone Company 
of Pennsylvania. The Chesapeake and Potomac 
Telephone Company. The Chesapeake and Potomac 
Telephone Company of Maryland. The Chesapeake 
and Potomac Telephone Company of Virginia. The 
Chesapeake and Potomac Telephone Company of 
West Virginia. The Diamond State Telephone 
Company. South Central BeU Telephone Company. 
Southern Bell Telephone and Telegraph Company. 
New York Telephone Company. New England 
Telephone and Telegraph Company. Pacific Ball. 
Nevada Bell, and Southwestern Bell Telephone 
Company. 

11 The A men tech Operating Camp* met are 
Illinois Belt Telephone Co^ Indiana Bell Telephone 
Co.. Inc.; Mh-hnptn Bel! Telephone Co« The Ohio 
Hell Telephone Co.; and Wisconsin Bell. Inc. 


oppositions to the petition. For the 
reasons detailed below, we conclude 
that Western Union has failed to make 
the showing which would justify a gras) 
of its petition and that its petition must 
therefore be denied. 1 * 

56. To determine whether a petition 
for stay should be granted, the 
Commission applies the four-pronged 
test developed by the courts for 
assessing stay requests. 39 The four 
criteria are (1) the likelihood that the 
petitioner will prevail on the merits; (2) 
whether the petitioner will be 
irrepurably injured without such rehef; 
(3) whether a stay would substantially 
harm other parties; and (4) whether a 
stay would be consistent with the publk 
interest. Western Union has failed to 
meet any of these criteria. 

57. With respect to the first criterion, 
Western Union claims that the 
November 9 Order most likely will be 
set aside by the reviewing court. 
Western Union argues that the Order 
unlawfully abrogated the 20099 
Agreement and incorrectly found, in the 
alternative, that the terms of the 
Agreement had been satisfied in any 
case. We are not persuaded that 
Western Union’s arguments are likely to 
prevail in the reviewing court. We 
believe our resolution of these issues tn 
the November9 Order was correct and 
amply supported by the record in this 
docket. See Section VILA, supra . 
Accordingly, we conclude that Wes tern 
Union is unlikely to prevail on the 
merits of its claim that the Commission*! 
actions in the November 9 Order were 
unlawful. 

58. The second criterion for 
determining whether a stay should be 
granted is whether the petitioner will be 
irreparably harmed without such relief. 
We have concluded that no irreparable 
injury to Western Union would result in 
the absence of a stay. In its petition. 
Western Union claims that it would be 
harmed "(i)f the rate increases proposed 
by the BOCs* Special Access tariffs filed 
on December 3.1984. take effect as 
scheduled on January 17.1985." Petition 
at 37. This claimed harm, however, docs 


" Western Union alto filed a motion with the 
United States Court of Appeals for lha District uf 
Columbia Circuit for stay of the Nor*mber 9 Orrb* 
pending disposition of their appeal of that OnUtr is 
the court. Applying the same standard as the 
Commission. the court concluded, as we do he:» 
that no stay was warranted. The Western Union 
Telegraph Co. v. FCC No M-1641 (D C Cir. Feb 15 
1905) (order denying motion for stay). 

f *8ee Washington Metropolitan Area T»ans<i 
Comm n v Holiday Tours. 559 F.2d Ml (D.C. Cir 
1977k Virginia Petroleum Jobbers As»*n v.Feder*«l 
Power Commn. 259 F-Zd 921 (D.C Cir. 1&5A). Ser 
a!*a Satellite TV Corp . 92 FCC 2d 1053 (1962); 47 
CKR 1 107(a), 1 429(h) 
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nut result from tho November 9 Order. 
which did not—Indeed could not— 
authorize or allow to become effective 
the December 3 tariff revisions which 
wr-re filed after the November 9 Order 
was released. Thus, a stay of the 
November 9 Order would*be of little 
value in preventing business injuries 
that Western Union argues would result 
from the December 3 tariff revisions. 

59. The November 9 Order also 
authorized a 20 percent increase in 
special access rates, effective November 
13. and proposed the transition plan for 
phasing in special access rate increases. 

It m not clear whether Western Union is 
claiming that irreparable injury would 
result from these aspects of the 
November9 Order.** To the extent that 
it does so claim, however, it 
nevertheless fails to satisfy the second 
criterion for a stay. Western Union’s 
demonstration of injury relates primarily 
to anticipated increases contained to the 
December 3 filing of new special access 
rates, not to the 20 percent increase 
ordered by the Commission in the 
November 9 Order. Moreover, Western 
Union does not attempt to segregate the 
effects of the 20 percent increase from 
the effects of the more substantial # 
increases contained in the December 3 
filing. Finally, Western Union's 
acquiescence in the 20 percent increase 
belies any claim of irreparable Injury 
with respect to that increase. See 
Comments of Interexchangc Carriers on 
Ammtech Petition (Sept 5.1982) at 2. 

GO. Western Union's real concern 
appears to be the Commission's 
conclusion in the November9 Order that 
the requirements of the 20099 Agreement 
had been satisfied or, alternatively, that 
the Agreement must be abrogated. F.vcn 
if it were possible to "stay" the 
Commission's conclusion, however, no 
irreparable injury would befull Western 
Union absent such a stay because of the 
availability of remedies under the 
Communications Act. If the Order were 
to be reversed by a court, it would be 
within the Commission's discretion to 
order refunds of the amounts in excess 
of the 20099 Agreement rates collected 
pursuant to the November 9 Order. 
Aggrieved parties also may seek an 
award of damages pursuant to Sections 
206-209 of the Communications Act, 47 
USC 206-209. We have imposed an 
accounting order during the pendency of 
the investigation which would facilitate 
the award of refunds if warranted. 
Moreover, the phase-in of OCC rates 
which we have implemented in this 
order should minimize any harm to 
Western Union. Practically speaking, it 


See petition for stay at 37.38 n.1. 


represents a replacement mechanism for 
dealing with the concerns embodied in 
the 20099 Agreement, and one adapted 
to present circumstances. 

61. The third and fourth criteria for 
assessing a stay request ore whether a 
stay would substantially harm other 
parties and whether a stay would be 
consistent with the public interest. 
Neither of these factors support a stay in 
this case. In the November 9 Order, the 
Commission found that the special 
access rates established by the 20099 
Agreement were so low that, without 
modification, they would be unjust, 
unreasonable, and would cast upon 
other consumers an excessive burden. If 
the Commission were to stay the Order. 
and permit the 20099 Agreement rates to 
remuin in effect, other parties would be 
harmed. The exchange carriers ond 
AT&T would continue to feel the effects 
of the disparity between the 20099 rates 
and the new special access rates. A stay 
would interfere with the prompt 
transition to a rate structure that would 
not contain such disparities. Thus, a 
stay would substantially harm other 
parties. The public interest also would 
suffer if implementation of the 
November 9 Order were delayed by a 
stay. As a result of the comprehensive 
inquiry in the Access Charge 
Proceeding, the Commission determined 
that the public interest is best served by 
a rate system in which costs are 
recovered from the users who generate 
those costs and in which special access 
rates are fully cost-based. A stay of the 
November 9 Order would disrupt the 
Commission's effort to implement its 
new compensation scheme for interstate 
access to local exchange facilities and 
therefore would be detrimental to the 
public interest. 31 

Vlll. Conclusion and Implementation 

62. In our February 19 Order, we 
resolved issues relating to the rate 
structures and provisions of the local 
carriers' special access tariffs. In the 
present order, we resolve the remaining 
cost and transitional issues necessary to 
implement effective special access 


•• Wt arr also mindful thjit any delay in 
implementation of coat-based, non-discrimtnato«y 
special access tariffs would affect the timetoble for 
implementation of the AT&T antitrust decree which 
requires the divested Bell exchange companies to 
offer all access services to ATAT and the OCXs 
under tariff and st non-discriminatory rates. See 
United States v. AT AT. 562 F Sopp 131 (D DC. 
19S2), offdtub nom Mary land v. United States 44JO 
lf.& 1001 (1003) The district court already has had 
to waive the access tariff provision of the consent 
decree several times to permit the Commission to 
complete its disposition of the special access tariffs. 
See. e g . Order of Oct 18 in United Stott* v, 

AT&T 


tariffs, and specify the details of how 
carriers are to carry out our conclusions. 

63. Where our review of the tariffs 
and the record indicated that revisions 
of the tariffs are warranted, we have 
fashioned remedies adopted to the 
factual and legal situations presented. It 
will be useful to summarize these 
findings and their legal basis. We 
conclude that the abrupt increase in 
OCC rates from the 20099 Agreements 
levels, based on the doubtful support 
information and uncertain projections, 
would be unjust and unreasonable. We 
accordingly prescribe the phase-in 
which we believe will be reasonable. 

We also direct and prescribe that 
carriers unbundle inside wiring costs 
from the CT rate element, upon a finding 
that tho proposed bundling allocates 
cost 9 unreasonably. 31 For video 
services, we conclude that the proposed 
elimination of topping would be 
unreasonable and state a modification 
which we believe would be reasonable. 
We have also required a number of 
specific revisions of tariff language and 
provisions in the February 14 Order. 
These prescriptions are found to be 
reasonable pursuant to Section 205(a) of 
the Communications Act. 47 U.S.C 
205(a). 

64. Other decisions are based on the 
apparent likelihood that the filed 
provisions and rates are unreasonable, 
but more information would be 
necessary to make conclusive findings 
or prescriptions of replacement terms. 
This applies to the individual rate 
adjustment factors discussed in 
Appendix A of this order. To allow 
revisions to those rates and the other 
provisions, we suspended the tariffs for 
one month. Suspension for the statutory 
five-month period and further 
investigation would be necessary if 
carriers shuuld decide not to adjust 
those rates. The specific rates as 
adjusted represent rates which it will be 
reasonable to allow to become effective 
w ithout further suspension. These 
revised rates are not prescribed for 
purposes of Section 205(a) of the 
Communications Act. 47 U.S.C. $ 205(a). 


In making this adjustment camera should 
initially calculate the level of the inside writing rate 
element from the amount associated with inside 
wiring in Account 232, and the total reported 
demand for all termination#. The result should be 
that the total charge for e CT with inside wiring will 
be the same a# that proposed (aside from any 
applicable rate ad|u*tment factor) but the rate for a 
CT without inude wiring will be lower. In the caie 
of NECA. for example. thi» second would be about 
25 percent lower. This interim approach will allpw 
prompt implementation of the rale at a level which 
should not increase rates for any customers. 
Carriers may hie adjustments to these rates 
subsequently, allowing normal review periods for 
all concerned 
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We believe this approach is well- 
adapted to identify and specify the 
problems in these new and problematic 
rate proposals, while giving the 
exchange carriers clear directions bo as 
to minimize any unnecessary further 
delay.* 3 For video channel rate 
increases attributable to unused PSV 
cable pairs, we suspended the increases 
in part pursuant to Section 204(a) of the 
Communications Act, 47 U.S.C. 204(a). 
Other provisions and issues are left to 
our continuing investigation and 
monitoring efforts. 

05. Although we have thus reached a 
stage where the tariffs should become 
effective, we also recognize that many 
important issue* remain to be fully 
addressed. Those issues will be 
included in our continuing investigation. 
However, we remain concerned, in view 
of the magnitude of the changes in rates 
and structures and the continuing 
problems and possible inaccuracies in 
the rate development process, that the 
rates may nevertheless be excessive, 
despite the adjustments required here. 
Although we will be monitoring the 
results that are produced by these tariffs 
and will order refunds if we find that the 
rates ore likely to be excessive, the 
existence of such investigation does not 
relieve any carrier of its continuing 
obligation to revise rates on its own 
initiative if it finds that the rates have 
produced a return that exceeds the 
authorized rale of return. 

6& The adjustments to the rates that 
will be sufficient to enable us to permit 
the tariffs to become effective without 
suspension are necessarily approximate 
and depend in large part on the 
accuracy of the underlying data supplied 
by the many filing carriers and of their 
projections for the future. If actual 
operating experience shows that in 
some instances carriers exceed the 
allowed return, their statutory obligation 
to maintain reasonable rates, under 
Section 201(b) of the Communications 
Act, 47 U.S.C. 201(b). justifies requiring 
the carriers to file promptly to reduce 
their rates accordingly. The adjustments 
described in this order are based on our 
present view of costs and future 
developments. We recognize that better 
information will become available and 
circumstances will change. For these 
reasons, we are not requiring the 
carriers to maintain the rates adjusted 
for any specific period (with the partial 
exception of the transitional OCC rate 
phu$e-in). (ust as it is not our intent to 
give carriers an indefinite opportunity to 
charge rates which they discover to be 


11 See Tran* /\J**k.t Pipeline Rat* (Lima. 136 U S 

631 (lira) 


excessive, we also do not seek to lock 
carriers into rates which are 
noncompensatory. Carriers may. at any 
time after the effectiveness of the initial 
special access tariffs, propose changes 
in those tariffs by means of ordinary 
tariff transmittals accompanied by the 
support information required by our 
rules. In the event that carriers do earn 
more than the allowed rate of return, 
and have failed properly to reduce their 
rates, we will take steps to provide 
refunds. 

67. In addition, in order to ensure that 
customers will in fact be protected, we 
also require that carriers keep accounts 
of the special access charges in order to 
permit accurate refunds, if necessary. 
This accounting order will last until 
revised special access tariffs, based 
upon updated cost and demand figures, 
become effective. We expect this to be a 
relatively brief period, until the 
upcoming annual access tariff filings are 
submitted and adequately reviewed. 

The carriers are directed to maintain 
specific accounts of the non-recurring 
charges. 

68. This order also, in a practical 
fashion, seeks to end the current 
disparate rates charged to AT&T and 
the OCCs. Although various commenters 
urge shorter or longer transition periods, 
we conclude that the proposed one-year 
transition achieves a reasonable 
accommodation of the conflicting goals 
of ending this disparity and preventing 
the possible injury to completition that 
more immediate implementation of 
these still-questionable rates might 
cause. 

69. Because we wish to implement 
special access tariffs promptly for all 
carriers, we are describing the tariff 
revisions (other than revisions described 
in our February 19 Orxier) that carriers 
must make to enable us to permit 
special access tariffs to become 
effective without suspension. These are 
the specific changes that carriers should 
make in their filings: 

a. For carriers listed in Attachment A 
of Appendix A. a supplement should be 
filed stating that each rate in the tariff 
shall be multiplied by the applicable 
rate adjustment factor to obtain the 
actual rate owed. For local exchange 
carriers formerly subject to the 20099 
Agreement, the supplement shall also 
state that the rate for circuits activated 
on or before November 8,1984 is one 
half this adjusted rate. Carriers that 
obtain facilities pursuant to the 20099 
Agreement tariffs that are not subject to 
Attachment A adjustments should also 
file appropriate supplements. 

b. Carriers may refile revised 
individual rates if they prefer, instead of 


a supplement. If the carrier wishes to do 
so. it shall file with the transmittal a 
side-by-side list showing all pending 
rates, the rate adjustment factor applu-d 
to each rate, and the revised, adjusted 
rate. The carriers shall also file revised 
tariff pages with symbolization as 
required by our rules. 

c. Carriers should modify the Channel 
Termination rate element by the 
removal or reallocation of the revenue 
requirement associated with inside 
wiring in Account 232. The Channel 
Termination rates should be reduced by 
the proportion these cost allocations 
represent of the total costs allocated to 
Channel Termination in the carrier s 
December filing. Each filing carrier shall 
specify in its support material the 
amount of these costs as stated in its 
March and December filings, give 
specific references, demonstrate its 
recalculation of the Channel 
Termination rates, and explain that 
calculation. Carriers may file a separ ate 
rate element for inside wiring that will 
be assessed in conjuction with Channel 
Terminations that are associated with 
inside wiring. The initial charge that is 
filed should be equal to the difference 
between the Channel Termination 
charge proposed on December 3 and I he 
revised initial Channel Termination 
charge. Carriers may. of course, file 
revised charges for the inside wiring 
element at a later date that reflect the 
full amount of the inside wiring costa. 

d. The proposed local video rates are 
suspended for five months. In order to 
implement the partial suspension, 
carriers should reduce the rates for full 
time and part-time video transmission 
by an amount equivalent to the remo\ al 
of one half the carrier's revenue 
requirement associated with unassigned 
PSV facilities, at levels of demand no 
lower than those stated in the Deceml^r 
filings. A description and explanation of 
this calculation, with references to the 
March and December filings, should be 
provided. Alternatively. non-NECA 
carriers may reduce their local charmc 
rates by the same proportion required of 
NKCA, without filing of cost support. 
Carriers may not eliminate “topping” of 
video or program audio local channel 
rates, but may modify “topping” at the 
monthly rates to charge daily rates up to 
‘/froth of the monthly rate for additional 
days of use after the monthly rate has 
been reached. Pacific Northwest Bell is 
directed to remove its proposed video 
rates and replace them with the rates in 
AT&Ts Tariff F.C.C No. 260. It may also 
propose the modifiied “topping" plan 
described above. 

e. The tariff filings shall not include 
any surcharges that purport to recover 
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costs attributable to the phase-in of 
special access rates for 20099 
Agreement facilities. 

f Carriers ure also required to make 
th** changes specified in the Commission 
Order in this docket released February 
19,1985. 

g. Carriers are directed to file a 
transmittal implementing only the 
rc\ isions required or permitted by the 
order by March 15.1985 to become 
effective April 1.1985. Carriers who are 
unable to file their revisions by March 
15 may request a waiver of this 
requirement in order to file ut a later 
date, provided that they also defer the 
effective date of their pending special 
access tariffs for an equivalent period 
past April 1. 

70. As a result of this order and the 
tariffs filed to comply, we have 
concluded the initial tasks we set for 
ourselves in establishing this 
investigation of the access and 
divestiture related tariffs in October 
1983. All of the provisions of all the 
access tariffs will have become 
effective. AH of the proposed AT&T and 
copycat tariffs have been reviewed and 
acted on. The various compensation 
mechanisms within the former Bell 
System and between local exchange 
companies and the OCCs will have been 
replaced by a single, unified system of 
tariffs offering both switched and other, 
special access services and facilities. 
Much, of course, remains to be done. 
Aside from the continuing review of 
tariffs and proposed revisions, many 
issues in these very complicated tariffs 
remain to be more thoroughly addressed 
with the benefit of actual experience. 

Our monitoring programs need to be 
implemented. Further changes in 
circumstances and rules adapted to deal 
with those circumstances are inevitable. 
Specifically for special access, we have 
in this and earlier orders identified a 
number of issues which will be subject 
to continuing investigation, including 
specific rates. In short, the major initial 
effort of achieving workable tariffs has 
now been completed, despite the need 
for continuing fine-tuning, investigation, 
and oversight. 

71. We thus find this a proper 
<>< < usion to terminate the omnibus CC 
Docket No. 83-1145 proceeding. The 
c (inclusions, precedents, and specific 
directions in the many massive orders in 
this 16-nionth proceeding will continue 
ns a solid foundation for later 
proceedings, but those proceedings 
should in the future be on a smaller 
scale, more narrowly focused on specific 
issues, carriers, and customer concerns. 
Those proceedings will be designated in 
later orders, including a forthcoming 
order which will designate issues for our 


continuing investigation of special 
access. 

IX Ordering Clauses 

72. Accordingly, it is ordered, 
pursuant to Section 204(a) of the 
Communications Act. 47 U.S.C. 204(a). 
that the rate increases for local video 
channels filed in the tariffs considered 
herein are suspended in part for five 
months from the present scheduled 
effective date and all other proposed 
material is suspended until April 1.1985. 

73. It is further ordered that all 
carriers filing special access tariffs shall 
file revised tariff material in compliance 
with this order and our order released 
February 19.1985 not later than March 
15.1985, with a scheduled effective date 
of April 1.1985. 

74. It is further ordered that, at the 
same time as the revised tariff material 
is filed, all carriers must issue a 
supplement reflecting that all speical 
access tariff material previously filed 
has been suspended. 

75. It is further ordered that the 
existing arrangements and contracts 
between American Telephone and 
Telegraph Company and the exchange 
carriers are to be extended until the 
special access tariffs become effective. 

76. It is further ordered that the 
exchange carriers file supplements 
deferring their withdrawal as issuing 
carriers in the 20099 Agreement tariffs 
and B.S.O.G. Tariff F.C.C. Nos. 3 and 4 
to April 1.1985. 

77. It is further ordered that American 
Telephone and Telegraph Company file 
supplement to its private line tariffs 
deferring the deletion of the exchange 
carriers as concurring carriers until 
April 1.1985. 

78. It is further ordered, pursuant to 
Section 204(a) of the Communications 
Act, 47 U.S.C. 204(a), tliut all carriers 
filing special access tariffs shall keep 
accurate account of amounts received 
under the special access tariffs, 
including a separate account for non¬ 
recurring charges, until and unless 
revised charges become effective, or 
until further Commission order. 

79. It is futhcr ordered that for the 
purposes of this order. 5 61.56. 61.58. 
61.59 of the Commission Rules. 47 CFR 
61.56. 61.58.61.59, are waived. 

Federal Communications Commission. 
William |. Trtcarico, 

Serrrtur). 

Appendix A—Rate l-evel Adjustments 

1. In this section, we describe the rute 
adjustments to carriers' proposed 
special access rates that will enable us 
to permit tariffs to become effective 
without suspension. We also describe 


the analysis that has led us to conclude 
that rates proposed by some carriers are 
unjust and unreasonable and must, 
therefore, be rejected. 

2. For each non-NF.CA BOC and for 
NECA we have calculated two Rate 
Adjustment Factors (RAFs): one RAF for 
metalic. telegraph and voice grade 
monthly recurring charges (RAFl). and 
one RAF for all nonrecurring charges 
and for monthly recurring charges for 
services other than metallic, telegraph 
and voice grade (RAF2). RAFl is 
composed of three components 4 . (1) A 
budget view adjustment factor; (2) an 
allocation adjustment factor; (3) a 
demand response adjustment factor. 
Since RAF2 is applicable only to rates 
which carriers have not adjusted for 
demand response, RAF2 is composed 
only of the first two components. RAFl 
and RAF2 are displayed in Attachment 
A. The components of the RAFs and the 
calculation of the RAFs are displayed in 
Attachment B. The calculation of the 
RAFs from their components is 
described in the Conclusion of this 
appendix. The calculation of the 
components themselves is discussed 
below in sections 1 through 3. The 
calculation of the allocation adjustment 
factor is displayed in Attachment C. 

3. The budget view adjustment factor 
represents an adjustment based on our 
analysis of the disparity between the 
carrier’s budget views, from which the 
proposed special access revenue 
requirements derive, and our estimate of 
1984 actual operating costs. We 
conclude that non-NECA BOCs' and 
NECA's revenue requirements are 
overstated by 4 percent. 

4. The allocation adjustment factor 
represents an adjustment based on our 
analysis of demand changes from March 
to December for each non-NECA BOC 
and NECA and the effect that these 
changes have on each non-NECA BOC's 
and NECA's special access revenue 
requirement. Demand data underlies the 
ratio by which totul company budget 
views ore separated between stale and 
interstate jurisdictions and then 
allocated to the special access element. 
Hence changes in demand should result 
In changes in the overall allocation of 
costs to the special access element. 
Therefore, we have computed allocation 
adjustment factors which reflect our 
estimate of the changes in each BOCs 
und NECA's special access revenue 
requirement that should result from 
changes in its demand. The computation 
of the allocution adjustment factor for 
each BOC and NECA is displayed in 
attachment C. 

5. The demand response adjustment 
factor represents an adjustment based 
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on our analysis of the demand response 
adjustments certain BOCs and NECA 
make to their metallic, telegraph and 
voice grade baseline monthly recurring 
rates. We conclude that no demand 
response adjustments are warranted. 
Therefore we compute a demand 
response adjustment factor for NECA 
and those BOCs that made demand 
response changes to their baseline rates. 
The factors for each BOC and NECA are 
displayed in Attachment b. page 1. 
column III. 

(7) Budget View Adjustment Factor 

6. In this section we explain the 
derivation of our estimate that the non- 
NECA BOCs* and NECA's proposed 
special access revenue requirements ore 
overstated by 4 percent. 

Comments 

7. In the November 9 Order, we 
discussed the estimate we made in the 
May 15 Switched Access Cost Order 
that the total industry interstate revenue 
requirement was overstated by 1.7 
percent. In the November 9 Order, we 
refrained from reducing the total 
industry special access revenue 
requirement by 1.7 percent. Paras. 63-60. 
Many commenters criticize that 
decision. SBS states: 

The most serious defect in the special 
access revenue requirement continues to be 
the carriers' inability or unwillingness to 
justify the derivation of the Interstate revenue 
requirement from the 1964 Budget View. The 
Commission should reconsider its decision in 
the November 9 Order to refrain for the 
present from flowing through the 1.7 percent 
revenue requirement reductions which it 
implemented for switched access in its May 
75 Order. The sole asserted rationale for this 
decision—the “possibility" that actual special 
access costs may exceed the March 
estimates—was suggested by the exchungc 
carriers themselves on the basis of 
preliminary data. The Commission itself 
dismissed the carrier data as aberrational 
nnd riddled with errors. November 9 Order. 
para. 6ft, raising serious question as to the 
legitimacy of the Commission's decision not 
to flow through the 1.7 percent adjustment. 

The approach articulated by the 
Commission in its May 75 Order is no less 
applicable to special access than to switched 
access. The revenue requirements for special 
and switched access are derived from the 
same interstate revenue requirement, and 
thus ore equally subject to improper 
distortions from defective carrier cost 
projections. Because there is no reason to 
believe that special access costs are growing 
at a more rapid pace than switched access 
costs, the nine percent annual growth rate 
used for switched access In the May 75 Order 
should be a ceiling on special access growth 
as welt. 

SBS Comments at section 3. pp. 12-13. 
Western Union agrees with SBS. In 
support of the argument that the 


Commission should flow through the 1.7 
percent reduction to special access. 
Western Union provides a comparison 
of BOC total company budget view 
estimates and 1964 actuals. 1 Western 
Union annualizes the BOCs total 
company operating statistics for the first 
nine months of 1984 and compares them 
to the BOCs’ March budget view. 
Western Union calculates that total 
company actual expenses are 10.4 
percent below the March budget view 
and that Total Plant in Service (Account 
100.1) is 1.4 percent below the March 
budget view. 

8. NECA asserts that the use of the 
March Budget View as the starting point 
for the special access revenue 
requirement is reasonable. NECA states: 

The moat frequent objection raised by the 
petitioners is to the use of the March budget 
view of revenue requirement* as the starting 
point for the cost studies. In its special access 
Order, the Commission explicitly stated that 
use of any other revenue requirement 
estimate could jeopardize the effectuation of 
special access. Notwithstanding that 
preliminary Indications showed actual 
special access revenue requirements to be 
higher than those developed from the March 
budget view, we followed the Commission's 
direction because resolving the controversy 
surrounding special access and implementing 
a uniform tariff was paramount. 

NECA Reply at 17. NECA also states: 

Despite the variety of claims raised by the 
petitioners, use of the March revenue 
requirements is reasonable. Indeed, 
petitioners (sic) contentions that actual 
operating results are substantially 
underrunning budget view estimates are 
contrary to the facts. Total interstate 
expenses and average net investment for all 
BOCs for the period January through October 
are available. When these data are 
annualized and compared to the March 
budget view, it shows the budget view 
average net investment is approximately one 
percent lower than actual and budget view 
expenses are approximately 6.3 percent 
higher than actual. In terms of revenue 
requirements, budget view revenue 
requirements are only 4.8 percent higher than 
annualized BOC data. Thus, the substantial 
underrunning of costs suggested by some 
petitioners is not materializing. 

NECA Reply at 17-18. Finally. NECA 
asserts: 

(Bjecause the budget view revenue 
requirements are for a 1964 test year, and the 
special access rates would not be effective 
until 1965, normal growth in expenses and 
investment will offset any difference between 
budget view and actual interstate revenue 
requirements in 1984. 

NECA Reply at 18. Pacific Bell provides 
information on its own actuals. It states: 


1 VVrfttcm Union 4t 24-25 and Apprmltx 3L 
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Western Union claims that the budget view 
forecast of 1964 costs is invalidated by the 
actual costs. In Pacific Bell's case, this is 
simply wrong. Our preliminary data show « 
mere 6 percent variation between tht borirri 
view and actuals: [1984 Interstate Actuals 
(annualized from 5 months of estimated 
data); $1,730 billion; Budget View: $1,833 
billion). This is certainly reasonable, 
particularly where no prior year actuals 
existed. In addition. Pacific Bell's special 
access revenue requirement filed on March 19 
falls below 1964 actuals: (1964 special acemt 
Actuals (annualized from estimated data]: 
$285.7 million: Budget View: $275.4 million|, 
Thus. Pacific Bell's March View of the Speoa) 
access revenue requirement has certainly no! 
been overstated but understated. 

Pacific Bell Comments at 2-8 to 2-10. 

Discussion 

9. In the November 9 Order, we 
stated: "Given the possibility that 
operating ‘actuals* will prove higher 
than the original carrier estimates for 
special access, we will not flow through 
the 1.7 percent reduction in revenue 
requirement we made in the May 15. 
1984 Switched Access Cost Order." 
November 9 Order at para. 66. Our 
rationale was not solely based on 
NECA*s assertion that its special access 
actuals exceeded its March budget view 
projections. The primary reason for 
refraining from reducing the special 
access revenue requirement was the 
inappropriateness of flowing through the 
1.7 percent reduction, which was based 
on May forecasts, at a time when BOC 
actual operating statistics were 
becoming available. 

10. On October 17,1984. prior to the 
adoption of the November 9 Order. 
NECA proposed increasing its carrier 
common line rate from $.0524 per minute 
of use (MOU) to $.0570/MOU and also 
proposed increasing its traffic sensitive 
rates. NECA Transmittal No. 23. These 
increases were scheduled to become 
effective January 15.1985. Our review of 
NECA's proposed switched access 
revisions required detailed analysis of 
''actuals” for 1984. Since the results of 
the analysis were germane to our 
decision whether to reduce the total 
industry special access revenue 
requirement, we decided to forego 
making a decision until our analysis wan 
complete. Since the adoption of the 
November 9 Order preceded the 
adaption, on January 14.1985, of the 
Order on NECA's Transmittal No. 23,* 


'National Exiiurg** Carrier Anooutum. 
Application No 14. Transmittal No. 23. FCC No 
100 ( 1 . rvlriitod |.»n 17,1989. (January 17 Orditr) 
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wo declined to flow through the 1 J 
percent reduction to the special access 
in the November 9 Order. 

11. As a result of the analysis 
contained in the January 17 Order, we 
reached firm conclusions regarding the 
projected annualization of 1984 actuals. 
As a result, we are now in a better 
'position to compare actuals to the 
March budget views than we were when 
the November 9 Order was adopted. 

Even though the analysis of Transmittal 
No, 23 was based on a review of 
switched access elements rather than 
special access elements, we believe that 
it is possible to use the results of the 
inaiytit to make a reasoned conclusion 
'mcerning the special access revenue 

requirement 

12. The January 17 Onier estimated 
the ’‘Common Line Revenue 
Requirement before Adjustments" to be 
$10,638706 million/Table 3. This 

' $tiraate was developed by applying 
i $ lima ted percentages of growth (7.1 
percent for expenses and other taxes; 3.4 
percent for average net investment and 
issociated items) to actual costs from 
|une, July. August and September 1984. 
in order to reach an annual common line 
revenue requirement for test year June 1. 
1984 to May 31.1985. Except for two 
factors, this estimate is directly 
t omparable to the common line revenue 
requirement that NECA derived from the 
HOC budget views and proposed in the 
March filing. The first factor is that the 
• slimate in the January 17 Order is for 
lest period June 1 , 1984 to May 31.1985 
instead of calendar year 1984. which 
was used in the March Tiling. The 
second factor is that the “Common Line 
Revenue Requirement before 
Adjustments" has not been adjusted for 
disallowed antitrust costs. Subtracting 
the antitrust disallowance of $27,317 
million results in an estimated common 
line revenue requirement of $10,611,389 
million. Comparing this estimate, which 
is based on actuals, to NECA’* March 
projection of $11,092,064,727/ we find 
that the estimate based on actuals is 
3.79 percent lower than NF.CA’s March 
projection. Since our estimate of actuals 
is based on a later test period than 
NKCA’g March projection, an 
adjustment of our estimate is required 
for direct comparison. Since we 
estimated the growth in 1984 costs to be 
greater than zero, a downward 


*THc cal husk* of Cmromm Unr Revenue 

Mom AJjinlwnt* excludes chang** 
in Special Access surcharge revenue, antitrust 
drsaUowAnces, »<fyuftnumU for truffle sensitive 
oter recovery end punH»f1«<t dlmlory axalstaiwe 
shortfall, and adjustment for the re allocation of 
message station equipment. 

♦NBKA Coal Support, Mar 1*. Volume 1. p. 

4-Jtt 


adjustment of our estimate of actuals is 
required to reflect the calendar year 
1984 test period. As a result, our 
normalized estimate of actuals is at 
least 4 percent lower than the budget 
view estimate. 

13. Our finding that common line 
actuals are at least 4 percent lower than 
budget view projections coincides 
substantially with Western Union’s 
conclusion that total company actuals 
are significantly below BOC budget 
view projections and NECA’i statement 
that the BOC interstate budget view 
estimates are 4.8 percent higher than the 
interstate actuuls. NECA’s Statement 
that the BOCs' interstate budget view is 
4.8 percent higher than actuals, 
considered in light of our own 
conclusion that the common line budget 
view is approximately 4 percent higher 
than common line actuals, implies that 
the BOCs* aggregate traffic sensitive 
budget view, of which the special access 
budget view is a significant part, is 
likely to be approximately 4 percent 
higher than traffic sensitive actuals. This 
inference results from the fact that the 
traffic sensitive revenue requirement 
and the common line revenue 

9 requirement make up the bulk of the 
interstate revenue requirement/ 

14. Pacific Bell is the only BOC that 
has filed a reply which claimed its 
special access actuals are higher than its 
budget view. As quoted above, Pacific 
Bell asserts thot its annualized 1984 
estimate of actuals is $285.7 million, 
approximately 3.7 percent higher than 
its budget view forecast of $275.4 
million. Pacific Bell’s contention, 
however, is unsupported. The actuals on 
which it bases its annualized forecast 
for 1984 are not supplied; nor is it 
possible to determine how many months 
of actuals Pacific Bell used os a basis for 
its forecast or whether these included, 
as would be proper, pre-access 1984 
months. In addition, the implicit rates of 
growth for average net investment and 


•The overall industry interstate mvanue 
rrquurro«H It composed primarily of the wnmut 
line revenue requirement. Ihe • witched end special 
traffic sensitive revenue requirement and the billing 
And collection revenue requirement. Out of i» tola) 
BOC Interstate March budget view of approximately 
SIS S billion, $87 billion is common line. A rough 
estimate of the total B(X: switched traffic aenatttve 
budget view estimate is $475 billion (SO- ITOflOO 
million M<XJ HWUMjfMOl»4 240 million in 
claimed directory assistance shortfall See the 
January 17 Order} The BOCt' tpariaf owes* budgei 
view is approximately $2 billion. 

Thenriuru. findings that both the total interstate 
budget view and the common tine portion of the 
budget view Wirrr overstated by approximately 4 
percent directly leads to the conclusion that the 
residual portuio of (ha inleraUU budget vww of 
which switched traffic sensitive end special access 
are the largest pads, is also ov*i staled by 
approximately 4 percent. 


lotul expenses and other taxes, which 
Pacific Bell used to annualize it* actuals, 
are nol provided. As a result it is 
impossible to verify Pacific Bell’s 
assertion that its actuals are higher than 
its budget view/ Puthermore. it is our 
understanding that the BOCs have 
experienced significant difficulties in 
determining “special access actuals" for 
the simple reason that special access 
tariffs have not yet gone into effect/ As 
a result of these considerations we find 
that Pacific Bell’s contention that its 
“special access actuals" are higher than 
its budget view is unsupported. 

15. NECA’s Letter to the Chief. 
Common Carrier Bureau of October 10 
contained proposed rates reflecting an 
increase of $139 million over the March 
special access revenue requirement. 
NECA claimed this increase was based 
on the annualization of operating results 
for June and July. In NECA’s reply, 
quoted above, NECA reasserts that 
“preliminary indications showed actual 
special access revenue requirements to 
be higher than those developed from Ihc 
March budget view." We believe that 
two months of operating actuals, based 
on uncertain reporting procedures, are 
inadequate support for NECA’s 
contention that actuals are exceeding 
forecasts/ 

18. Also, we disagree with NECA*« 
contention, quoted above, that the 
revenue requirement should not be 
calculated on a calendar year 1984 test 
period basis. Special Access demand is 
(or should be) calculated on a midyear 
1984 basis. Also, the portion of the CPE 
phase-out assigned to special access is 
calculated on a mid year 1984 basis. 
Therefore, for consistency’s sake, a 
calendar 1984 test year is approriate. 

Conclusion 

17. In the Switched Access Cost 
Order; we found that the BOCs* total 
company budget view estimates were 


•The January 77 Onier found defects is NfcX-Vs 
estimate of actuals on exactly these grounds. Thai 
ardor disallowed oatt trust oosU from (our mouths of 
•duals from which NtvCA ajwwiM its forecasts, 
reduced the rates of growth that NKCA used to 
aruiualiM its coals, and included pee-acoesa mouth* 
m our analysis of growth In coats and demand. 

1 For example, see Divested BOCs’ Petition for 
Clarification or In tha ASienutiw Application for 
Waiver (In regard to Cofsansaion requirements for 
Cost Support Malleriaia to be Filed with Access 
Tariffs on March 1.19*H February 15. Utah 

•See the January 77Order for an in depth 
disc nxsioo of appropriate forecasting procedures 
amt data sources. We also sole that NKf-A’s 
(onlention that ‘The Commitsioo explicitly tSalsd 
that the use of any other re venue requirement 
estimate (than the March estimate) could ieopanttxe 
the rffocliMbon of special access. . (NKCA 
Reply at 17) is factually Incorrect. We dwoonraH»d 
Increases in the special Access revenue requUenew! 
nol decreases. .See Nttvember 0 t Mir r ul pars- W. 
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unsupported. As u result, the Switched 
Access Cost Order required a 
downward adjustment of the switched 
'access revenue requirement based on 
our analysis of the BOCs’ total company 
budget view. In the instant Order we 
reaffirm our finding that the BOCs* 
budget views are unsupported. The best 
available information indicates that 
BOCs* budget view forecasts overstate 
traffic sensitive actuals by 4 percent. 
There is no reason to think that the 
accuracy with which switched traffic 
sensitive actuals were forecast differs 
from the accuracy with which special 
traffic sensitive actuals were forecast. 
We believe, therefore, it is likely that the 
BOCs* and NECA*a budget view * 
forecasts overstate the special access 
revenue requirement by 4 percent . 1 * * 4 * * * * * * 11 * 

(2) Allocation Adjustment Factor 

18, The Commission’s determination 
of allocation adjustment factors for the 
non-NECA BOCs and N r ECA is based on 
analysis of the special access demand 
and revenue requirement information 
the non-NECA BOCs and NECA 
submitted in the March and December 
filings. We will first discuss the demand 
and cost allocation information 
contained in the March and December 
filings and then describe the method by 
which we computed allocation 
adjustment factors. 

Demand 

19. In commenting on the March 1984 
access filings, a number of commenters 
asserted that exchange carriers had 
underestimated their special access 
demand and thereby overstated their 
special access rates . 10 Western Union 
concluded that at least some BOC 9 
underestimat'd key demand quantities, 
including access connections and 
special access lines. Ad Hoc called the 
Commission’s attention to the possibility 
that certain “copycat” ,l demand 
quantities were incorrectly omitted from 
special access demand estimates but 


•The analysis m the January 17 Order and the 
i omparisons between budget view* and actunls in 
the instant Order are pawed on aggregate (divested) 
HOC and industry data. Therefore, n it not possible 
to asses* Individually each BOC*s budget view nnd 
actuals or require individual revenue requirement 
adjustments 

"Sm Novomimr 9 Order at parat 73-7*. There 
are a multiplicity of special access demand 
quantities. They may be conceptualised as 
tielonging to a matrix of services metallic, 
telegraph and voice-grade) and rate structure 
categories (eqp. channel termination, channel 
mileage arul opUonul features and functions). In 
terms of the overall revenue they recover, the most 
important demand quantities arc channel 
termination and channel mileage for metallic, 
telegraph and voice grade services. The revenue 
requirement associated with channel terminations is 
the largest 

•'“Copycat’* services include Intrastate private 
lines that are |urisdictiona!!y interstate 
( 'contaminated*' private linos), interstate 


that associated copycat costs were 
included. SBS pointed out that certain 
data bases (<?.£.. TIRKS) which many 
BOCs used to estimate special access 
demand were outdated and did not 
supply accurate demand information. 

20 . In its Letters to the Chief. Common 
Carrier Bureau of October 10 and 24. 
1984. NECA confirmed the validity of 
many of the commenters* criticisms and 
presented revised demand figures. 
According to NECA. the reasons for the 
revisions included ( 1 ) adjustments to 
demand quantities (including OCC 
circuits, intrabuilding facilities and 
multipoint services) due to reliance on 
current billing records (CABS) rather 
than engineering records (*»$., TIRKS): 
( 2 ) rectification of previous 
misclassification of a significant number 
of metallic and telegraphic services as 
voice grade: (3) adjustments to metallic 
and telegraphic mileages resulting from 
the ultimate allocation of facilities 
between AT&T and the BOCs: and ( 4 ) 
the inclusion of inadvertantly omitted 
copycat demand (to correspond to 
previously included copycat costs). 
These demand revisions resulted in 
significant changes to NECA’s demand 
estimates . 17 For instance. NECA 
increased its estimate of channel 
terminations (CTs ). 13 a key rate element 
by more than 23 percent . 14 

In the November 9 Onfor, we concluded: 

The demund revisions submitted by NECA 
come very late in this proceeding. Yet. their 
potential impact on rates is so significant, 
that we would be remiss not to consider them 
in this investigation. It is likely that some 
exchange carriers that hove not pooled with 
NECA have made similar estimation errors. 
Therefore, wc require that all exchange 
carriers correct demand estimation errors 
stemming from faulty methodology and revise 
their special access rales accordingly. In 
particular, exchange carriers should not 
estimate demand by methods that rely sotely 
on TIRKS. We also require that carriers 
which seek to revise their demand estimates 
submit revised cost support documenting 
these changes and explaining their cause and 
extent. 

November 9 Order at para. 79. We also 
approved the following additional 
adjustments to demand (and 


intraLATA private lines, and certain interstate 
mtnri-ATA private lines (“corridor'" service) 
permitted by the Modification of Final Judgement in 
United States vs. AT&T, S52 F. Supp. 131 (D.D.C. 
19*2). off d$vb SMt. Maryland v. United Stales. 46U 
u.S men (u*3j. 

w NECA also noted that it could not quantify the 
demand changes resulting from each of the four 
factors 

w Channel terminations (CTs) are simply the sum 
of access connections {AC*) and special access 
tines (SALs). 

'•As a result of increases in estimated demand, 
many of the rates NFXIA displayed in Us October 10 
illustrative tariff were significantly tower than the 
rates proposed in March 


concomitant adjustments to the revenue 
requirement): ( 1 ) The reallocation of 
dedicated access line extensions 
(DALE*) from special access to switched 
access; ( 2 ) the inclusion of private line 
copycat services in special access; and 
(3) the inclusion of closed-end FX lines 
and DDS hubs in special access. 

21 . In the December 3 filing. NECA 
and each BOC make substantial 
adjustments to their estimates of 
demand. In fact, as Attachment C 
shows, the demand figures are entirely 
reworked and bear little resemblance to 
those submitted in March . 14 The change 
exhibit no overall pattern. Some 
companies' estimates of CTs and 
channel mileage increase while some 
decrease. Some change drastically and 
some only slightly. In addition to overall 
increases and decreases, there arc shifts 
in the proportion of 2-ond 4-wire CT 
facilities counts and in the proportion of 
CTs for various service catgories (*.#.. 
metallic, narrowband, voice grade CTs) 

22 . The December demand estimates 
are extensively criticized by the 
interexchange carriers. Many 
commenters criticized the accuracy of 
the CABS billing system, which 
exchange carriers use as a major source 
of demand information. SBS criticizes 
the lack of detailed information filed in 
support of demand changes and the fact 
that, contrary to the Commission’s 
expectations, estimates of demand 
decrease in many important 
jurisdictions and thereby result in highr-r 
rates. Western Union and MCI allege 
that there are still unexplained 
discrepancies between the number of 
SALs. ACs. CTs and circuits . 16 Western 
Union also claims that the channel 
termination counts for many 
jurisdictions are unreasonably low 
based on its observation that the 
channel termination counts for the 
8 erices Western Union leases comprise 
an unaccountably high proportion of 
total demand that exchange cariers 
estimate for these services . 17 


“In their replies lo the March comment*. 
Southwestern Bell Pacific Bril and US Wat! 
defended their demand estimate*. The demand 
estimate* they submit in their December 3 filing*, 
however, are entirely different from those submitted 
in March For instance, in March. Pacific Boll 

estimated a total of 356.?BB 2-wire narrowband, 

voice grade and audio programming Unea and 44 , 30 : 

4 wire tinea, but In December. Pacific Bril estimated 
that there were 127,333 2-wire lines and 17IMM3 4* 

wire line* for the same service categories. 

46 According lo Western UnJon and MCI the ratio 

of CTs to circuits should be greater than two and 
the number of SALs should exceed the number of 

ACs. According to Western Union, these 

relationships derive from the fact that alt AC* ha\c 

at least one SAL (more than one in a multipoint 
configuration) and all circuits have at least two CTs 
(more than two in a multipoint configuration). 

11 For instance. Western Union alleges that in 

various jurisdictions its demands for metallic 

Costhuet 
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23. The carriers stoutly defend their 
demand estimates. Pacific Telesis. 
Ameritech and NECA point out various 
reasons why Western Union’s and 
MCT$ claims are wrong. 1 " NECA and 
certain Regional Bell Operating total of 
355.788 2-wire narrowband, voice grade 
and audio programming lines and 48.201 
4 wire lines, but in December. Pacific 
Dell estimated that there were 127.333 2- 
wire lines and 178,643 4-wire lines for 
the same service categories. Companies 
claim that the new demand estimates 
are an improvement over the old 
estimates and represent a process of 
extensive data review and of 
reconciliation between engineering 
records and CABS billing records. 

NECA also claims that an overview of 
t^gregate AT&T and OCC demand for 
local channels establishes the 
reasonableness of the estimates made 
by the BOCs. According to NECA. 
i^gregate AT&T and OCC demand for 
local private lines is slightly lower than 
the aggregate of demand estimates filed 
bv the BOCs and thus implies that the 
HOCs* estimates of demand are, if 
anything, overstated. 19 

24. We agree with the exchunge 
carriers that the current estimates of 
demand represent significant 
improvements over the March estimates, 
hirst, the carriers have complied with 
the November 9 Order in regard to the 
inclusion of demand for copycat, closed- 
end FX and DOS hub sendees and in 

r ‘gard to the exclusion of DAKEs. 
Second, the carriers base their new 
estimates on 1904 counts, derived from a 
reconciliation of CABS billing records 
and engineering records. CABS is a new 
system and may share the infirmities 
that typpically characterize new 
systems; however, it almost certainly 
represents an improvement over the 
Hawed review of engineering records 
that characterized the process by which 
demand counts were developed for the 
March filing. We do not think that the 
carriers have completely solved the 
problem of estimating special access 
demand. 10 Yet. we conclude that their 


M>rviutn exceeds the total estimated by the currier. 

< :< mmcnls at Appendix 22. 

'• For instance. the exchange camera .isn«*rt lhal 
npycat circuits may have two SAL* and no AC* 
Hut comparison of. r g-. 4 wire ACa to 4 wire SAU 
!• not meaningful beruse 4-wire ACi can interface 
with 2-wire SAU: and that circuit count* fm various 
multipoint service* represent midhnk counts. 

•• According to NECA. AT&Ts most recent 
♦ vtimate of special access demand is 635.72.1 
•uttnels According to NRCA. multiplying this 
f| xure by two and adding total OCC demand of 
‘t'Ji.OtS channel terminations yields 2.477.4m 
channel terminations, which is approximately 7 
rcent lower than the estimated CT demand filed 
by the BOCs. NFC A Comments at 32 
*• For instance Western Union’s criticism of BOC 
'Metallic demand counts may be valid. Also. SBS is 


December demand figures appear to be 
a significant improvement over the 
March figures. 

Demand-Related Costs 

25. An important result of the 
December filing is that, in many 
jurisdictions, proposed special access 
rates have increased over the rates 
proposed in March and, in some 
jurisdictions, have increased 
significantly. 11 As explained below, we 
conclude that this is due to upward 
pressure on rates caused by a mismatch 
between demand and the special access 
revenue requirement. In this section, we 
discuss the relationship between revised 
demand estimates and the special 
access revenue requirement. 

26. The key concept in explaining the 
mismatch between demand and revenue 
requirement in the December filing is the 
two-fold function of demand in the rate 
development process. First, demand 
data underlies the allocation process by 
which special access costs are 
determined. 11 Second, demand quantitis 
are used as denominators in the 
calculation of individual switched and 
special access rutes. If a carrier's rate 
development process is consistent, the 
demand quantities used to determine the 
allocation of costs to a particular service 
and the demand quantities used to 
calculate the charge for that service 
should be substantially the same. In 
other words, estimates of demand 


correct in stating that additional documentation 
would be useful for validating the enormous 
changes in estimated demand from March to 
December. 

11 For instance. CAP of Maryland has increased 
its charges for a 2 wifr voice grade circuit without 
signaling (0 miles channel mileage) from SS3 03 in 
March to SS&14 in December, even though 
significant costs were removed from that service in 
accordance with the November 9, Order. (For 
example, the Nowmbcr 9 Orthjr required the 
removal of channel mileage costs from zero mileage 
circuits, the exclusion of message station equipment 
costs from basic channel charges and the 
deaveraging of (lass costly) 2-wire circuit rates and 
4-wire dreuit rates). Tho charges for other services 
have increased even more dramav, ally. For 
instance, according to SBS. CAP of Marv land's 
charge for telegraph service (0 mileage! has 
increased from $4£54 in March to SbttTO in 
December, an increase of 41.4 percent, the charge 
for 4* wire voice grade service without signaling (0 
mileage) has increased from $53-03 in March to 
.$66 lTO m December, an increase of 29,5 percent. The 
December filing shows that the general decline in 
•pedal access rales that NKCA's Letters seemed to 
presage did not occur in alt jurisdictions. Only soma 
tariffs, of which NECA’s is the prtme example, 
contain significantly lower proposed rates. 

ts In (he March filings, the BOCs separated their 
budget view of total company costs between state 
and interstate jurisdictions based on ratios derived 
from adjusted pre-diviMititurc separations data. The 
separations process separates state and interstate 
costs based on relative demand or direct costing of 
demand quantities (facilities). 


function as “allocators" of costs and as 
"denominators" of rates. 11 

27. The significance of demand as an 
allocator of costs was acknowledged by 
the Commission in the Novembers 
Order . In that Order, we allowed 
carriers to make certain demand-related 
cost adjustments along with adjustment 
to demand. 14 Demand adjustments for 
DALEs. closed-end FX lines, copycat 
services and DDS hubs all "tracked" 
costs into, or out of. the special access 
revenue requirement. 

28. Carriers made important changes 
in their estimation of demand besides 
DALEs, FX. copycat and DDS 
adjustments. As described above in our 
discussion of NECA's Letters, important 
changes resulted from "refinements to 
the original estimates . . . made using 
both current billing information and the 
implementation of enhanced 
quantification procedures." lft 
Investigation of the BOCs’ and NECA’s 
revenue requirements indicates, 
however, the demand changes due to 
refined estimation did not result in 
associated changes to the special access 


•• As the non-NECA BOCs and NECA explain, 
the process of dertving the special access revenue 
requirement from the total company budget view 
involves only three generic procedures, the most 
important of which is direct assignment. Direct 
tssignment involves the allocation of total company 
cost directly to the special access revenue 
requirement. For instance, the average cost of an 
outside plant (OSP) loop is determined by dividing 
the total company booked value of outside plant 
loop by the number of total compamy messagr and 
private line loops. The average cost per loop is then 
multiplied by the number of interstate private line 
loops in order to determine the total private line 
loop cost assigned to the interstate jurisdiction rn 
accrodance with Pari 07 of the Rules. This amount la 
then directly flawed through to the special access 
revenue requirement in accordance with Part 60 of 
the Rules. Thus, demand (the number of interstate 
private line loops) functions as an "allocator” of 
costs. To continue the example, the OSP loop costs 
are then combined with other related costs to 
develop a "channel termination” revenue 
requirement. Channel terminations are simply 
interstate private line loops. Ifence. the some count 
of interstate private line loops used to allocate loop 
costs to the special access revenue requirement is 
used as the denominator in the rate equation: CT 
charge -CT revenue requirement /CT loops. Thus, 
demand (the number of interstate private (me loops) 
functions as a "demand denominator” of rates. A 
similar analysts is applicable to exchange and 
interexebange trunking and other special accesa 
facilities. 

** As mentioned above, we required demand for 
DALEs to be removed from special access and we 
required copycat and doaed-end FX demand to be 
included in special access. We also allowed 
inclusion of DDS bub demand. Concomitantly with 
these adjustments, we required the exclusion of 
DALE costs and allowed costs associated with 
copycat, closed-end FX and DDS hub demand !o be 
included in the special in the access revenue 
requirement. November 9 Order at paras. 68-6 9, 71- 
72.80 

NECA DaJ at 4-7. 
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revenue requirement. 26 In particular, in 
those jurisdictions where refined 
estimation resulted in demand 
decreases, 17 there were no decreases in 
associated costs. 

29. We considered the possibility that 
the special access revenue requirement 
remained properly unchanged despite 
changes in special access demand. This 
hypothesis is based on the following 
reasoning. The budget view process 
produced the correct special access 
revenue requirement (/>., the carriers’ 
1964 budget views were separated 
between state and interstate 
jurisdictions and allocated to special 
access using ratios derived from correct 
demand counts). Only the demand 
counts used to determine the special 
access rates were flawed'—due to errors 
in transforming saparations-based 
records of private line demand into a 
billing-based view of special access 
demand quantities. As a result, when 
these “demand denominators" were 
corrected, correct rates were achieved 
without changing the revenue 
requirement. 

30. We reject this hypothesis because 
we think it unlikely that the correct 
special access demand counts were 
used to separate the 1984 budget views. 
We believe it likely that these “demand 
allocators*' were just as flawed as the 
“demand-denomiators**, for several 
reasons. First, the demand counts used 
to separate the budget views were 
derived from 1982 engineering records. 
Given the volatility of the private line 
market, these counts are likely to be 
significantly outdated 16 Second, the 


14 Thu fact U readily apparent bun an 
rvuin (tuition of each nnoNKCA BOCs and NECA » 
revenue requirement adjustment* from March to 
December. NKCA end non NKCA BOCs D*|« el 
Section 4. examination reveal* the! change* to the 
revenue requirement* wore made only to reflect 
copy rat. DAliw FX and DOS demand changes and 
certain coat reallocation* required by thr /Wivnhrv 
9 Onbr (message station equipment coeta. outside 
w ur coats and official fetation uppantw anti). 
Ilcncc, change* in demand doe to refined evttmutkjtt 
were not reflected in adjttaUncnLs to coat* 

,f A» nr explain below, a complicated procedure 
<» required to determine the change In demand 
estimate* from March to December due to refined 
e*tmuitKm. However, in many rases. the general 
effect of refined estimation i* readily dttcemible. 

For example. CT count* for *ome companies 
decreased for both 2* and 4 wire loop*, although the 
effect of adding copycat and FX demand (the only 
other ebangoa in Cl demand) w«* to increase CT 
count* rather Hum deerrate there. DOC* rn this 
category Include Bell of Pennsylvania (Henmiyh ania 
and Delaware) and Ohio Bell. See Attachment C 
*• For instancr. NECA note* “a* recognized by 
IDCMA. the intial high capacity forecast *<u bared 
on 1002 data grown «o 1M4 level* using a normal 
growth rate. However. *incr that (ding, the acutual 
demand for high capacity ha* far exceeded thr 
original estimates." NKCA Reply at 2a 


BOCs* normal separations process was 
disrupted by divestiture. There was 
considerable uncertainty regarding 
allocation of facilities and record 
keeping of facilities. As NECA fmpled in 
its October 24 Letter, the ultimate 
allocation of facilities between the 
BOCs and AT&T was completed only 
after divestiture and thus long after the 
development of the interstate revenue 
requirements from which the BOCs and 
NECA derive proposed rates. Third, it 
seems doubtful that the correct 
proportions of various service offerings 
(narrowband, voice grade, etc.) and 2- 
and 4-wire facilities—which were 
subject to major changes in the 
December filing—were correctly 
estimated In 1983 and used in the 
original budget view process. In short, it 
appears unlikely that the major changes 
in special access demand effectuated by 
recent demand estimation refinements 
were properly reflected in the estimation 
of the original special access revenue 
requirement 

31. Therefore, we believe that the 
special access revenue requirment is 
overstated in those jurisdictions that 
have decreased estimated demand due 
to refined estimation techniques. We 
believe that, as a result, special access 
rates are too high in these jurisdictions. 

The Allocation Adjustment Factor 

32. In this section, we describe the 
calculation of Allocation Adjustment 
Factors for the BOCs and for NECA. 
When applied to carriers' special access 
revenue requirements, these factors 
correct the revenue requirement 
misallocation associated with changes 
in estimated demand due to refined 
estimation techniques. Under Parts 67 
and 69 of the Rules, a percentage change 
in special access demand should lead to 
a proportional change in the special 
access revenue requirement. Therefore. 
Allocation Adjustment Factors may be 
determined by calculating the 
percentage change in special access 
demand due to refined estimation. 

33. In developing our estimates, it is 
necessary to work within the limits of 
the information at hand—the cost 
support material filed by the carrier in 
this proceeding. To do otherwise would 
delay the implementation of the special 
access tariffs, an eventuality we wish to 
avoid. 26 Therefore, we choose channel 


*• The next general acres* tariff filing oortits on 
|u!y 2. 1KM. See Investigation of Arens and 
Divestiture Related Tariff*, CC Docket No 13-1145. 
Mrmorandura Opinion and Order. Mlmao No. 2005 
(»dtrnsed Feb. 27.1P65) at para. 7. We anticipate 
that the new cost support material filed with these 
tariffs on |uiy 2 will no longer rrl> on adjusted pm- 
dt restitute data and thus will not contain the 
discrepancies tie tween demand all oca tori and 


termination (Cl*) counts as a surrogate 
for total special access demand and 
limit our analysts of demand changes to 
that element. CTs are the single most 
important rate element: under the 
proposed rates, the revenue recovered 
by CT charges accounts for over half of 
the special access revenue requirement 
Although we would prefer to develop 
more refined comparisons by inctudng 
channel mileage counts and other 
demand quantities in our analysis, it is 
not feasible to do so. given time and 
data constraints. 10 

34. In order to compare channel 
termination counts, it is necessary to 
establish an equivalency between 2- 
wire and 4-wire circuits with regard to 
total company costs they allocate to 
special access. In many coses, 

December estimates resulted in a 
significant shift between 2-wire and 4- 
wire CT counts. Since the separations 
process associates more costs with 4- 
wire CTs than with 2-wire CTs. an 
equivalency factor between 2- and 4- 
wire CTS is essential for valid 
comparison of March and December CT 
counts. For purposes of this Analysis, we 
will count a 4-wire CT as equivalent to a 
2-wire CT multiplied by a factor of 1.25, 
based on NECA's discussion in its 
Reply, 21 Using this equivalency, it is 
possible to calculate an “equivalent 2- 
wire" CT count for March and 
December. The 2- and 4-wire CT counts 
for March and December, and the 
respective “equivalent 2-wire“ Cl’ 
counts are displayed on Attachment C. 
colums I to VI. 

35. Next. It is necessary' to estimate 
the decrease in CT counts due soley to 
refined estimation, since, as explained 
above, it is only demand changes due to 


demand il«nominator* that fhiw tht currently 
proposed tariff*. Therefore, the adjuxtmcnt* we * 
recommend in this Order are interim hi nature. TV> 
■re designed to enable the special access tariff* to 
go into effect with the assurance that the spedal 
access rale* are reasonable even though they do not 
achieve perfection. We anticipate that our review oi 
tiie July filings wtl) re*u!t in “fine-tuning” of special 
access rate*. 

19 Aa explained in detail below, m order to 
compare March and December demand oounis. (I i* 
ne cess ary to nuka considerable adjustments to the 
data. The adjustments required for channel miZeagr 
counts are even more elaborate than the 
adjustments required for CT comparison,* and 
Include, at a minimum, adjustment* for DALE*, 
copycat services and 2- and 4- wire circuit*. 
Furthermore, although much of thia data is avaiJabh 
In the various volumes of March and December cost 
support if is presented in highly disaggregated form 
and is not amenable to timely collection and review 
11 NECA Reply at 25 We accpet NECA’s 
equivalency factor* only for the limited purpose of 
thia calculation We withhold judgment on whether 
NECA** equivalency factor* p r op e r t y reflect coat 
itDocalkms to special access. Srt* Western Union % 
comment* at 56-5* 
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refined estimation that have failed to 
allocate properly costs to special access. 

38, To isolate the change in CT counts 
due to refined estimation, it is necessary 
to remove copycat, FX, and DDS hub 
additions to the December count. 

Copycat services are. by far. the largest 
additions. For the purposes of our 
calculation, it is sufficient to adjust for 
copycat additions only. Unfortunately, 
as NKCA’s Letters indicate, no carrier 
appears to have been able to include 
actual counts of copycat CT additions. 
Carriers have included, however, 
additions to the December revenue 
requirement due to the inclusion of 
copycat services. Therefore, it is 
possible to estimate roughly the 
percentage of the December CT count 
due to copycat additions by calculating 
th* *> proportion of the December revenue 
requirement due to the inclusion of 
copycat services. ** This calculation is 
displayed in Attachment G, columns VII 
to X. Next, in order to isolate the 
December CT count from copycat 
changes, we reduce the amount of 
equivalent 2-wire CTs in December by 
the copycat percentage of equivalent 2- 
wire CTs. calculated above. 11 The 
adjusted December demand is displayed 
in Attachment C, column XI. 

37. We are now ready to make the last 
calculations. We calculate the ratio of 
adjusted December demand to March 
dmiand. The results are displayed in 
Attachment B. column XII. Except for u 
final adjustment, this ratio indicates the 
proportion of the December revenue 
requirement that should have been 
assigned to special access if changes in 
demand had properly allocated costs to 
special access. 

38. The final adjustment relates to the 


" Although WP h*v* little information cm th!» 
m-ilcf If npprsrc that copycat trunking costs 

average sped*! access trunk ms cost*, dor to 
thr tongef length of tha average copycat circuit. As 

* twill, uaing the ratio of copycat costs to tola) 

r» ’* rnoe requirement may overstate the proportion 
ul < opy^at CTs. We adjust for this possibility below 
in ^He text 

"In some jurisdiction*, copycat additions lo 
demand in December are not accurately reflected 
b> the additions lo the revenue requirement. This te 
llw* rase where the coat* of copycat services were 
at*3rd in previous filings but demand was 
erroneously excluded. The four cases of this 
«* * 'irrrmce that we have been able to ascertain*-* 

I’l note Bell, Michigan Butt. Northwestern Bell 
(South Dakota) and. for some jurisdictions. NRCA— 
hjva December CT counts significantly higher than 
M-irth counts Therefore as we explain below in 
the text, compensating for the underestimation of 
> -pyrat CT additions that results from using the 
">pycat revenue requirement at an es*imat»»r. ts 

* 'viikely to affect the calculation of Rale Adjustment 
factors IRAK*! Therefor*, the precise level of * 
-•Med copycat demand need not be determined 


topic of copycat costa. We restrict the 
application of the column XII factor to 
the non-copycat portion of the revenue 
requirement. We do this for two 
reasons. First, as stated earlier, copycat 
circuit unit costs are likely to be higher 
than other special access circuit costs. 
Thus the column XII factor may be 
understated due to overestimation of the 
proportion of December demand that is 
copycat. Second, the higher unit cost of 
copycat services should be averaged 
into the proposed special access rates. 14 
The restriction of column XII factors to 
the non-copycat portion of the revenue 
requirement is easily accomplifhed by 
calculating a weighted average =• 
(column Xll x column X) + column IX. 
The weighted averages are Allocation 
Adjustment Factors and correct the 
overstatement of the special access 
revenue requirement associated with 
refinements in demand estimation. The 
Allocation Adjustment Factors are 
displayed in Attachment C. column XUI 
and also in Attachment B. page 1, 
column I and page 2, column I. 

(3) Demand Response Adjustment 
Factor 

30. In this section, we explain our 
decision to disallow carriers* demand 
response adjustments, and we describe 
the determination of Demand Response 
Adjustment Factors In order to apply 
this disallowance to the non-NFCA 
BOCs’ and NECA*s rates. 

40. Most BOCs and NECA calculate a 
proposed demand response adjustment 
to their baseline metallic, telegraph and 
voice grade rates. These adjustments 
represent rate changes that vary from an 
increase of approximately 5 percent for 
Pacific Bell to a decrease of 
approximately 2 percent for Diamond 
State Telephone Company. 11 

41. Carriers calculate demand 
response adjustments using the 
following technique: First, the 


M It is unclear, however, whether refinement* in 
demand estimation were ever made to the original 
copycat counts. If so. this would argue again*? 
restricting the application of the column XJ1 factor 
to oon-copycal demand. 

* Diamond State s rates, contained In the 
Pennsylvania Bell filing, were the only roles to 
decrease as a result of demand response 
adjustment. Illinois Bell. Michigan Bell and 
Wisconsin Bell did not ad|u«t their rates for demand 
response. New |er*ey Bell increased its rates by less 
than 1 percent. All other BOCs and NECA increased 
their rates by I to 0 percent. 

The percentage change In rates for a company's 
various special access dements is not perfectly 
uniform For instance. Bell of Pennsylvania 
increase* its rate for metallic channel terminations 
fry 1 OO percent and its fixed rate for metallic 
channel mileage (.1 to 1 miles) by Z7H percent 


percentage change from current to 
proposed baseline rates is calculated for 
AT&T and the OCCs. respectively. 
Second, carriers estimate the percentage 
of end-to-end private line costs 
attributable to special access and 
prorate the percentage change in special 
access rates by that amount. This 
calculation results in an estimate of the 
percentage change in end-to-end private 
line rates resulting from a flow through 
of special access costs. Third, a short¬ 
term (one-year) elasticity (e) of -0.18 
for voice grade private line services, 
adopted from AT&T’s Emergency 
Petition of March 6,1984. is applied to 
the percentage change in private line 
rates calculated above, in order to 
determine the percentage change in 
demand due to the change in the price of 
special access service. Four, the 
percentage change in demand is applied 
to estimated counts of voice grade 
private lines for AT&T and the OCCs, 
respectively, and a net demand change 
is calculated. Fifth, the revenue 
requirement is adjusted by imputing a 
decrease in short-term costs of 7 cents 
for each dollar decrease in special 
access revenue that results from 
changed demand. The changes outlined 
in these five steps result in adjusted 
demand and adjusted revenue 
requirement. These are then used to 
determine new demand response 
adjusted rates. The calculation of the 
net change in voice grade circuits (steps 
1 through 4. above) is illustrated for 
NECA as follows: 



OCC 

AT4T 

Psrcsntege chengs w\ special 
access cost* __— 

>160 

-5 

Percsntsg* ol onsets tea costs 
•tttNUte to special access 

v *0 

vSO 

PercenUge clangs *1 private 
one rales 

>64 

2 

E Isaac*} of Osmond _„_ 

X 11 

x-.is 

Percentage change *> demand 

11 52 

. 36 

Number of * 0*0 grade everts 

*1»945 

. 066 £52 

Chengs «\ voice grade efforts 

-21 776 

♦ 1.749 


Hti c*wnge m vote* grade orerte 20 017 


42. Commcnters citicize the 
application of demand response 
adjustments to carriers’ rates. MCI 
believes that no demand response 
adjustment is warranted: 

NBCA's previous filings demonstrate that it 
cannot determine the level of demand for 
special access under current rates, let alone 
under revised rates. The Inst two times that 
NECA estimated demand for voice grade 
special access service, its answers varied by 
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between 11 and 27 percent. Allowing NECA 
to fine tune it* demand and price estimate* 
by two to three percent when the base 
estimate 1* only accurate to within plus or 
minus 11 to 27 percent is clearly 
unwarranted. 

MCI Comment* at 30. SBS claims that 
the application of a short-term elasticity 
factor to rates which will be in effect for 
considerably less than a year is 
unwarranted: 

The NECA methodology applies this Iprice 
elasticity] factor a* if the price increases 
proposed in the instant tariffs were to be in 
effect for the entire tariff yew. Since the 
earliest that the rates could go into effect is 
February 15.1965. that assumption is 
obviously unfounded. 

SBS Comments at 18. NF.CA does not 
address these criticisms in its Reply. 

43. SATNET. Ad Hoc and MCI 
criticize the carriers Tor failing to include 
the demand response effect of the OCC 
rate transition plan proposed by the 
Commission in the November9 Order . 
NF.CA replies that since this plan was 
neither mandated by the Commission 
nor Tiled by the carriers it would have 
been incorrect to include its effect in its 
demand response calculations. NF.CA 
notes, however, that the result of such 
an inclusion would be to reduce its 
demand response increase from 
approximately 3 percent to 1.8 percent. 

44. SBS utilizes NECA's adoption of 
“0.18 as the private line elasticity as 
unsupported: 

NKGA provides no independent support for 
its demand figure. Rather, it has simply 
adopted an elasticity figure. -0.16, 
mentioned by AT&T in its '‘Emergency 
PrUliuiT in CC Docket 78-72 (Tiled March 6. 
11484. in response to FCC Until Request. 
Appendix 2. Attachment 3). This critical 
statistic is tnnuditahle in that no support fur 
It is provided by NECA in its tariff filing 
Moreover, this elasticity estimate was 
provided by AT&T in quite another context, 
and Is simply accepted at face value by 
NKGA. SHS comments at 18. NfvCA replies 
that no commenter has demonstrated that its 
use of - 0.18 for private line elasticity is 
unrmiftnnnhte. 

45. In general, demand response 
should be token into account in 
computing the effects of a price change 
We conclude, however, that no demand 
response adjustment is appropriate in 
this case. There are three reasons for 
our conclusion: First, in the instant 
Order we are mandating an OCC rate 
transition plan which will reduce special 
access rates for the OCCs, and wc are 
also making significant reductions in 
many carriers* proposed special access 
rates. As a result, tn increase in private 
line costs over current levels that arc 
being forecast by exchange carriers will 
be substantially rrduced and the 


demand response effect dampened. 3 * 
Second, there appears to be 
considerable volatility in the private line 
market 37 and. therefore, the price 
elasticity and subsequent demand 
response effects are uncertain. Third, 
the speciol access rates, even as 
adjusted by the Commission, are only 
approximate and should not be subject 
to demand response adjustments. As 
MCI points out. the BOCs and NECA 
have changed their demand estimates 
considerably in the December Tiling. 
Although it appears that these changes 
represent improvements over the March 
estimates, we believe that these 
estimates are still somewhat uncertain. 
See. eg., the instant Order at para. 9. In 
addition, the proposed special access 
revenue requirements are significantly 
flawed. See the discussion of the Budget. 
View Adjustment Factor, above in this 
Appendix. As a result, even though wc 
have adjusted the carriers' rates by the 
Allocation Adjustment Factor, described 
above, carriers' rates are still only 
approximate. Demand response 
adjustments represent a final refinement 
in the calculation of special access 
rules. These adjustments are very small. 
Taking into account the rate cuts and 
the OCC rate transition plan we are 
mandating, use of the curriers* own 
methodology would result in demand 
response adjustments that are. in most 
cases, less than 1 percent. Since the 
margin of error in the carriers* rote 
calculations, us adjusted by the 
Commission in the instant Order, is 
significantly larger than the demand 
response adjustment, it is unlikely that 
inclusion of demand response 
adjustments will result in more accurate 
rates. 

46. To the extent that carriers have 
made demund response adjustments to 
baseline rates, these adjustments must 
be removed. We have determined to the 
nearest percent, by inspection, the non- 
NECA BOCs and NECA’s demand 
response adjustments as percentages of 
their proposed rates. Subtracting these 
percentages from unity (1.00) results in 
Demand Response Adjustment Factors. 
These factors represent adjustments to 
the non-NECA BOCs* and NECA's 
proposed monthly recurring charges for 
metallic, telegraph and voice grade 


A* noted above. NECA calculate* u drt/e**r 
In Ms demand response adjus Intent by almost one 
half due to the transition plan. Since, tn addition, wr 
ure making substantial cuts m certain carriers 4 
proposed rates, these cuts should reduce demand 
response effect!* even further. 

,T This is. indeed, one reason why exchange 
can ins* baseline demand mt ironies were so flawed 
in the March filing The effect of high customer 
churn was not accurately captured by ihr TIFKS 

database 


serv ices. These factors cun be directly 
applied to the portion of the special 
access revenue requirement associated 
with monthly recurring charges for 
matullic. telegraph and voice grade 
services sinced. ceteris paribus . a 
percentage adjustment to the revenue 
requirement will result in an identical 
percentage adjustment to the associated 
rates. 3 * 

Conclusion 

47. In this section we describe the 
development of Rote Adjustment 
Factors (RAFs), their relationship to the 
three adjustment factors we have 
described above (the Budget View 
Adjustment Factor, the Allocation 
Adjustment Factor and the Demand 
Response Adjustment Factor) and the 
application of the RAFs to proposed 
special access rates. For each non- 
NECA BOC and for NECA we have 
calculated two RAFs. RAFT is applied to 
metullic. telegraph and voice grade 
monthly recurring charges and RAF'2 is 
applied to all nonrecurring charges and 
to all monthly recurring charges for 
services other than metallic, telegraph 
and voice grade serices. The reason why 
two RAFs are calculated is the RAFT 
includes the effect of the demand 
response adjustment factor and is 
applied only to those proposed rates for 
which the carriers muke demand 
response adjustments. RAF2 does not 
include the effect of the demund 
response adjustment factor and is 
applied to all proposed rules for which 
carriers make no demand response 
adjustments. 

4a RAFT is composed of three 
components: The budget view 
adjustment factor, the allocation 
adjustment factor and the demand 
response adjustment factor. The First 
two components represent adjustments 
to the carriers' total special access 
revenue requirement. The demand 
response adjustment factor represents 
an adjustment to the portion of the 
revenue requirement that is associated 
with monthly recurring charges for 
metallic, telegraph and voice grade 
services. Therefore, all three adjustment 
factors can be applied to the portion of 
the revenue requirement that is 


M In wdfff to iMrfmil oupcdiliuui vrnfic^ilion of 
i!m* nntMival of demand response adjustments. wc 
havt adopted the above method »n tkni of rvquinr* 
carriers to ftle their baseline rates. The method st 
adopt |h : finite us* tn verify easily w hr I her Ihr 
carriers have removed demand response 
adjustments by simply observing whether carriers 
have applied the correct KAF. discussed below in 
lhr taxi, Adoption of Ihr alternative method would 
require u» to review each Individual raffled rate sad 
co/nfMrt! n with ihr btisrlme rate contained in the 
Ih-trmbrr !).%{• to srr if it was idrnftrn! 
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associated with monthly recurring 
charges far metallic, telegraph and voice 
grade services. Since all three 
a ijustment factors represent 
multiplicative adjustments to the 
revenue requirement, we can apply a 
single factor, equal to the multiplicative 
product of these adjustments, directly to 
the revenue requirement."The 
calculation of this single factor, the 
untopped RAF1, is displayed in 
Attachment B. pages 1-2, columns MV. 
The untopped RAFl represents our 
estimation of the correct special access 
revenue requirement for metallic, 
telegraph and voice grade services, 
expressed ns a percentage of the 
carriers' proposed special access 
revenue requirement. 

The untopped RAFl is not, 
however, the appropriate revenue 
requirement factor for ratemaking 
purposes. Some BOCs and NEC A have 
untopped RAFls that exceed 1.00. An 
RAFl factor greater than 1.00 represents 
an increase over the carrier's proposed 
special access revenue requirement. 

Such an increase would translate 
directly into special access rates that 
exceed proposed special access rates. 

We do not think that the public Interest 
requires that special access rates be 
increased above the levels proposed, 
therefore, the untopped RAH is set 
nqull to 1.00 if it exceeds 1.00."The 
result Is RAFT, displayed in Attachment 
B. page 2. column V. Since RAFT 
represents a preccntngc adjustment to 
carriers' proposed revenue 
requirements, this reduction can be 
achieved by applying RAFT directly to 
carriers’ proposed rates. 

50. RAF2 is composed of two 
> ornponents: the budget view 
adjustment factor and the allocation 
adjustment factor. As mentioned above, 
the demand response adjustment factor 
is excluded fiom the calculation of RAF2 
because RAF2 applies onlty to those 
proposed charges for which the carriers 
have not computed demand response 
adjustments. Except for this distinction, 
the explanation for the derivation of 
R AF2 fs the same as the explanation of 
the derivation of RAFT. The calculation 


M Kor in*iam t*. OP of MuryUnJ a 
K VK| *» .71 75 x toy to wh*r* -75 la !h« 

Allocation Adfiintmonl Factor to f % lh* Boifxct 
Vicn Adjuilniiiit Factor, JM tfl thr Dwituuul 

Adfcuatuttiil Factor. Sec Attachment H. 

M Aa *%c iMJtcil above In tha Ural. II ui not poulbh 
to eaUmate ibe raacl umcmnt of copycat demand for 
nlitMila Bell, Michigan Bell. NorthwenVrm Hell 
>ooth Dakota) iiih! MHTA. TV untnpptHj RAKti for 
'iw*4# oumpanu** ore US, Uu, t bU and 1 It, 

>• ptfrtivdy. We think it unlikely that wr pnwiir^ 
for the of ropy cat CT additions 

w ould reitucr carrirrt* allocation udjuatment 
r.ictoo 90 grraliy that the untapped RAH« would 
till below l-tFI 


of RAF2 is displayed in Attachment B, 
page 3, columns I—IV. 

51. RAFl and RAF2 for each non- 
NIvCA BOC and for NECA ore displayed 
in Attachment A, columns 1 and 11, 
respectively. 


ATTACttMEMT A—RATE ADJUSTMENT 

Factors (RAF) 


Tto0 

1—RAFl 
nor MT 

Tu. and vG 
montlVy 

flCUrrQ 

CfWQM 

•-RAF* 

(tor rx» 9+t 

fPOumng 

chwg«• mi 
tmacaa 
a0m9mn 

MT. TG and 
VG and tor 

m 

nontax* 

Png 

charge) 

NECA - -- 

too 

too 

BP A (DE) 

73 

72 

BPA JPA) -- 

92 

S4 

CAP (DO 


A 7 

CAP (MO) 

.71 

.72 

CAP (VA) 

72 

73 

ria fuayy .. 

99 

too 

a cua 

too 

too 

Ml M _ 

100 

too 

NJ Baft 

75 

75 

NWB (lOt-. - . 

too 

too 

NWB (UNI 

too 

too 

NWB (N8) 

too 

too 

KWft (MQ) 

,77 

75 

NWBISO) 

100 

too 

OH M 

.75 

70 

PNW M _ . _ 

too 

IOC 

PACM __ 

75 

00 

WINS_ 

SS 

96 


Attachment B. p. r—C alculation of Rate 
Adjustment Factor (RAFl) For Metal¬ 
lic; Telegraph, and Voice Grade Serv 
ICES 
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Attachment 8. p. 2 —Calculation of Rate 
Adjustment Factor (RAFi) For Metal¬ 
lic, Telegraph, and Voice Grade Serv¬ 
ices 
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Attachment B. p. 2 — Calculation of Rate 
Adjustment Factor (RAFl) For Metal¬ 
lic. Telegraph, and Voice Grade Serv¬ 
ices—C ontinued 
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Attachment B. p. 3 —Calculation of Rate 
Adjustment Factor (RAF2) for Services 
Other Than Metallic. Telegraph, and 
Voice Grade 
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Attachment C. p. 1—Calculation of 
Allocation Adjustment Factor 
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Attachment C. p 2 —Calculation of 
Allocation Adjustment Factor 


Tartff 

tv~0*c 

2wCT« 

V—Dec 

42w CT* 

V)-0*c Eq 
2m CT* 

(• V ■ 1 25«fV) 

NECA 

575.123 

880 664 

1675.676 

0PA (OCi 

3.106 

5.653 

10.424 

BPA (PA). 

35.706 

07620 

146.734 

CAP (DC) 

25 662 

51.920 

90.507 

CAP (MUl 

13.366 

46.292 

71.231 

CAP (VA) 

12 165 

48.542 

72.663 

CAP (WV) 

5.416 

9.557 

17,365 

IL 8« 

56.711 

103.703 

186.3*0 

Ml Be* 

23230 

S0.190 

85.968 

NJ Be* 

46.424 

61.630 

163.212 

NW9 |*0) 

8026 

13.660 

25.366 

NWB <MN) 

12 616 

24.546 

43.601 

NWS (N8I 

2,766 

5.041 

6.069 

NWS (NO) __ 

634 

2.938 

4.306 

NWS (SO) 

1,567 

3.017 

5.336 

OH B<* 

13.131 

54 696 

61.754 

PNW Bott 

47.136 

7.073 

55.619 

PAC Eto* 

127.333 

176.643 

346.137 

W»Bffl _ 

14896 

70.468 

40.465 


Attachment C. p 3 —Calculation of 
Allocation Adjustment Factor 
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Attachment C. p. 3.—Calculation of 
Allocation Adjustment Factor 
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Appendix B—Cost Allocation Issues 

7. Issues Raised 

A number of the petitioners present 
claims that the allocation of costs 
among users is unreasonable, or that 
certain costs should be unbundled and 
recovered in separate rate elements. For 
example. Western Union contends 
(Comments Vol. 1 at 39-55) that a 
number of costs for user-specific 
facilities are recovered in the channel 
termination charge but should properly 
be allocated to separate rate elements 
and paid by customers who use them. 

a. Account 231—Station Apparatus 

WU notes that Account 231 is a 
customer premises equipment account, 
and infers that it is therefore user- 
specific. Although WU states that it 
does not know what the investment in 
this account represents, it urges that a 
separate rate element should be 
developed, or the amount disallowed, 
unless the carriers provide data to show 
that the investment is used by all special 
access. The amount is $30 million for 
NECA, NECA reply at 20. and other 
carriers reply that "Account 231 
investment allocated to the channel 
termination rote category is station 
apparatus and analog NCTE used 
exclusively for analog services to meet 
basic channel transmissions and 
signaling parameters." NECA reply at 
20 . 

b. Account 232 Station Connections 

For NECA. this account totals St40 
million, which includes $106 million for 
inside wiring allocated to the channel 
termination rate element. This amount is 
about a quarter of the overall $393 
million CT revenue requirement. WU 
notes that exchange carriers do not 
ordinarily provide inside wiring on the 
primises of interexchange carriers. It 
argues that including these costs in the 
CT rate element for all terminations has 
the effect of assessing interexchange 
carriers with these costs for all of their 
terminations when about half of Iheir 
terminations do not generate these 
costs. NECA replies that this argument 
in effect requests thul the rate structure 
differentiate between end users and 
carriers, a practice which it says the 
Commission forbade in the EGA Tariff 
Order. That order found unlawful a 
structure which included one rate 
element for connection at customer 
premises which recovered Account 232 
investment, and another element for 
connection at an interexchange carrier's 
premises w hich did not. 


c. Account 234—Large PBXs 

NECA reports $15.5 million in this 
account. WU contends that this revenue 
requirement should be recovered only 
from PBX users, not from all special 
access users. NECA states that this 
account includes equipment such as 
miltiplexers. repeaters, and responders 
used to meet basic channel transmission 
and signaling parameters. It therefore 
contends that it is appropriate to 
recover this amount by the CT clement 

d. Official Investment in Accounts 221. 
232, and 234 

About $12 million in these accounts is 
official invesment. WU assumes that 
this is investment for intra-company use. 
and asserts (citing Section 69.309 of the 
Commission's Rules) that such 
investment should be allocated between 
special and switched access based on 
investment allocated to those services It 
states that virtually all of this 
investment is in fact assigned to special 
access. 

e. Interexchange and Switching Costs 

WU also claims that NECA 
improperly assigned $20 million in 
investment used for digital 
intcrexchange facilities to the CT 
element, although that element is 
associated only with local loops. It also 
challenges $8 million in Categories 4 and 
7 COE, which includes costs of Private 
Line Switching Services, Cat. 761 and 
762, and Automatic Message Accounting 
Momentary Use (AMA). Cat. 4B. arguing 
that only AT&T's CCSA-type services 
use local company private line switching 
or billing. 

f. Facility Interface (FACIF) Grade 
Performance 

In NECA’s September 1983 filing. 
FACIFs were unbundled in a large 
variety of offerings reflecting user- 
specific arrangements, ranging in price 
from $6.41 to $538.68. The present filing 
reduces this to an average cost added to 
the telegraph and voice channel CT rate 
elements and an additional amount to 
the CT rate element for voice channels 
with signalling. W r U argues that this rat* 
packaging adds costs of exchange and 
interexchange trunk facilities to the 
costs of subscriber loops, thus unduly 
burdening users of loops. WU also 
argues that the averaging of bundling 
inherent in the elements forces users of 
less costly interfaces to subsidize users 
of more expensive ones. NECA states 
that the structure strikes a reasonable 
balance in bundling, reflecting costs of 
voice, metallic, and telegraph grade 
interfaces, and is similar to existing 
customer tariffs. 
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g. Voice Grade Performance 

Also recovered in the NEC A CT rate 
element is $41 million for voice grade 
performance. NECA describes this as 
reflecting “residual equipment*' required 
to provide various voice grade functions 
not assigned to a specific rate element. 
r.g. t repeaters, pads, equalizers and 
mountings. WU criticizes this as 
residual pricing. In addition. WU and 
SATNET content that these facilities are 
associated with trunk rather than loop 
costs, and should be specifically 
identified and assigned to specific uses, 
rather than spread to all voice grade 
customers. 

NECA asserts that the equipment is 
residual because it cannot be assigned 
to specific rate elements, but is 
nonetheless needed for basic voice 
service. It asserts that this is not 
residual pricing, a practice the 
Commission has criticized in the past. 

h Hybrid Option 

The CT rate element also includes the 
cost of the so-called “hybrid option," a 
feature proposed in the September 1983 
tariff as an optional 4-wire to 2-wire 
conversion at an end user premises. 
N'ECA's proposed rate was $5.36 per 
month. The present filing bundles the 
cost of this option into the CT rate for all 
voice customers, at $.19 per month. WU 
argues that this bundling is 
inappropriate. 

i. Allocations of Costs for 2-Wire, 4- 
Wire. Metallic Facilities, and Telegraph 

Commenters express differing views 
on the allocation embodied in the CT 
rates for costs of major voice and sub¬ 
voice grade services. NECA proposes a 
2 wire telegraph CT rate of $20.75 per 
month and a 4-wire rate of $26.74. 29 
] <>rcent higher. The 4-wire voice grade 
rate is 23 percent higher than the 2-Wire 
rate (2-wire $25.98; 4-wire $31.91). WU 
argues that this differential is too small, 
and lower than the composite 64 percent 
differential in NECA's 1983 filing. 
Moreover, it claims that this differential 
occurs because 4-wire demand has 
grown more sharply and NECA has 
failed to reallocate this change in the 
rate development process. It argues that 
the underlying allocation of costs based 
on equivalent loops should result in 4- 
wire rates which are approximately 
twice the 2-wire rate. WU also argues 
that metallic facilities employ less 
investment and telegraph grade 
channels more investment than the 
proposed allocation method recognizes. 
Ilie Joint Parties argue, on the other 
hand, that under the current AT&T 
Tariff F.C.C. No. 260. the equivalent 
station termination rate is only 10 


percent higher. 1 They contend that the 
AT&T figure is a good proxy for the 2- 
wire/4-wire rate differential and argue 
that it should be prescribed for the local 
carriers. 

2 . Discussion 

Our overall goal in this proceeding is 
to achieve rates which reasonably 
reflect costs. This does not mean that 
we expect all cost allocations and rate 
elements to be perfect and all issues 
regarding them settled. Our intent is to 
correct, if necessary, clear and 
significant problems in order to ensure 
that the special access tariffs are. 
overall, generally workable and 
reasonable, based on the explanation 
and support material provided by the 
carriers. At the same time, we wish to 
ensure that the tariffs generally comply 
with the Private Line Rate Structure 
Guidelines and the November 9 Orrler. 
Specifically, we wish to ensure that the 
rate elements fairly reflect underlying 
costs, including the reasonable 
assignment of costs for the basic types 
of local facilities loops from offices to 
locations within an exchange and trunks 
within and among exchanges. 

In general, we are not persuaded that 
the Account 231 and 234 allocations are 
improper, although we request that 
NECA provide more specific information 
on why investment in these accounts, 
ostensibly for station apparatus and 
large PDXs, in fact includes investment 
applicable to basic voice channels. The 
carriers should also explain their 
treatment of official investment. For the 
present, we will also accept the FACIF 
element and the allocation of costs 
among the metallic, telegraph, and voice 
grade services. Although the bundling 
embodied in the FACIF allocation may 
be questionable and the service 
allocation might reasonably be adjusted, 
it is not clear that either adjustment is 
necessary or desirable. Each would also 
require major revisions and delay to 
recast the rates. To the extent that 
changes are warranted, we believe it is 
appropriate to leave these issues to later 
proceedings or filings. Similarly, 
although the question of the proper 
allocation of CT costs between 2-wire 
and 4-wire loops needs to be 
investigated further, it is not dear to us 
that the rates as proposed are 
unreasonable. Although there are no 
doubt cost differences, those differences 
may well lie between the 100 percent 
difference urged by W r U and the 10 


1 The Jumt Parties deoenbe the difference at a 9 1 
percent discount, which it mathematically 
equivalent to stating that the 4 wire rata is 9 9? 
percent higher we have restated the figure used by 
the |umt Parties in this way to allow a consistent 
comparison with WlTt figures. 


percent which the Joint Parties request 
that we prescribe. Pending further 
investigation, the filed rates do not 
appear unreasonable. 

Immediate adjustments do appear 
warranted, however, for other 
allocations. For the inside wiring 
included in Account 232, NECA 
apparently agrees that the investment 
should be recovered only from 
customers who benefit from that 
investment, but asserts lhat the 
Commission's directive that carriers and 
end users be treated alike compels the 
bundling of these costs. However, NECA 
misinterprets the ECA Tariff Order and 
its intent. We did not require that both 
carriers and end users be treated alike 
regardless of cost differences. Rather, 
our intent was to have the rates fairly 
reflect the costs of the service provided 
regardless of whether the customer was 
an end user or a carrier. Our objection 
was to a rate distinction based on the 
status of the customer, we encourage 
rate distinctions which reflect cost. 

Here, the bundling of inside wiring costs 
appears to overcharge significantly all 
who do not receive inside wiring for a 
substantial portion of their tenpination9, 
whether they are carriers or end users. 
For that reason, we believe that those 
costs should be deleted from the overall 
CT rate element and recovered by a 
separate rate element. To conform to our 
earlier order and the Private Line 
Guidelines, the approach chosen should 
so far as possible reflect actual use, not 
the customer. It appears that 
interexchange and switching costs and 
voice grade performance are associated 
with trunk facilities, not loops, and thus 
should be reallocated to another rate 
element. Inclusion of the hybrid option 
costs in the CT element, also unduly 
burden all users. These possible 
misallocations do not, however, appear 
to be significant enough to warrant 
delaying the effectiveness of the tariffs. 
We will examine these questions further 
in our continuing investigation. 

3, Outside Wire Related to Category 5 
Message Station Equipment 

In the November 9 Order, the 
Commission directed that the cost of 
Category 5 message station equipment, 
including inside wiring, should be 
allocated to special access on the basis 
of the number of lines capable of 
“leaking" into the local exchange. This 
reduced the overall allocation of these 
costs to special access which formerly 
had been based on total lines. We 
similarly directed that those costs be 
recovered only from those surcharged 
lines, not from all special access lines. 
November 9 Ortler at paras. 29-30. This 
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was consistent with the revision to 
Section 69.303(c) of our Rules in the 
Third Reconsideration Order (Purt Ij 
adopted the same day. In conslrast. we 
directed that outside wire costs, 
included in outside plant accounts under 
a 1983 revision in the lJSOA.*be 
recovered from all special access, not 
solely from surcharged linus.* WU 
contends that outside wire investment 
associated with Category 5 message 
station equipment should also be 
recovered only from linos subject to the 
surcharge, because this investment is 
only used by those lines. This 
contention is incorrect The effect of the 
1983 change in the (JSOA was to change 
the overall allocation of outside wire 
costs between switched and special 
. access, without regard to whether the 
outside wire was used with station 
equipment It appears that NECA and 
the exchange carriers have properly 
reflected these changes in their Tilings. 
Although tlds results in an increase in 
the allocation of costs to special access 
lines, that increase is a function of this 
allocation and not related to the number 
of lines subject to the special access 
surcharge. Wll’s objection and its 
proposal to recover these costs solely 
from surcharged lines therefore ore not 
well-funded. 

Appendix 

Special Access Comments 

Ad Hoc Telecommunications Users 
Committee (Ad Hoc) 

Aeronautical Radio. Inc. (ARINC) 

A la scam, Inc. (Alascom) 

Alternative Communications Company 
(ACC) 

American Broadcasting Companies. Inc.; 
CBS, Inc. and National Broadcasting 
Company. Inc. (The Networks) 
American Financial Service Association 
(AFSA) 

American Satellite Company 
Competitive Telecommunications 
Association; TTT Communications 
Service. Inc., RCA Communications. 
Inc.: Satellite Business Systems (The 
foint Parties) 

American Telephone and Telegraph 
Company (AT&T) 

The Associated Press (AP) 

Association of Independent Television 
Stations. Inc. (AITS) 

Bunker Ramo-Eitra Corporation (Bunker 
Ritnio) 

The Central Station Electrical Protection 
Association and The National Burglar 
and Fire Alarm Association (CSEPA) 


* A fwiifkalioji* to t/U' Uniform Sy .tier-* of 
Account*. CC. DocKri No S?~run. rrlravr*! 
Novr-roturr Z. I WO 

’Erralum lo November S OfiJef. Mimen No 3&3U) 
rrlrtftrd Nov 16. 11*64 


Dow Jones & Company, Inc. (Dow Jones) 
Federal Executive Agencies (FEA) 

GTE Sprint Communications 
Corporation (GTE Sprint) 

Hughes Television Network (HTN) 
Independent Data Communications 
Manufacturers Associations. Inc. 
(IDCMA) 

International Communications 
Association (1CA) 

J.C Penney Company. Inc. (JCP) 

Lexilel Corporation (Lexitel) 

Lite) Telecommunications Corporation 
(Li tel) 

MCI Telecommunications Corporation 
(MCI) 

National Association of Broadcasters 
(NAB) 

National Public Radio. Inc. and The 
Corporation for Public Broadcasting 
INPR) 

Pacific Bell 

Reuters Limited (Reuters) 

SATdlite Data Broadcast NETworks. 

Inc. (SATNET) 

Southern New England Telephone 
Company (SNET) 
Tele-Communications Association 
(TGA) 

TRTTelecommunications Corporation 
(TOT) > 

Turner Broadcasting System. Inc. and 
Cable News Network. Inc. (TBS) 
Western Union Telegraph Company 
(Western Union. WU) 

Weslinghuusc Broadcasting and Cubic. 
Inc. (Group W) 

Special Access Replies 

The Ad Hoc Telecommunications Users 
Committee 

American Financial Services 
Association 

American Telephone h Telegraph 
Company 

The Ameritech Operating Companies 
The Municipality of Anchorage 
Telephone Utility d/b/a Anchorage 
Telephone Utility 

The Bell Atlantic Telephone Companies 
Bunker Ramo—Eltra Corporation 
Cincinnati Bell Telephone Co. 

GTE Sprint Communications 
Corporation 

Matanuska Telephone Association. Inc. 
MCI Telecommunications Corporation 
Mountain States Telephone and 
Telegraph Co.. Northwestern Bell 
Telephone Co. and Pacific. Northwest 
Bell Telephone Company 
National Exchange Carrier Association. 
Inc. 

Pacific Bell 
RCI Corporation 

Rochester Telephone Corporation 
Southwestern Bell Telephone Company 
The Western Union Telegraph Company 

(PR Doe 85-6585 Filed 3 - 20 - 85 . 8:45 am| 

eauNG coos §712 01-41 


FEDERAL RESERVE SYSTEM 

Bank of Boston Corp., et at.; 
Applications To Engage De Novo in 
Permissible Nonbanking Activities 

The companies listed in this notice 
have filed an application under 
$ 225.23(a)(1) of the Board's Regulation 

Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C 
1843(c)(8)) and § 225.21(a) of Regul.ition 

Y (12 CFR 225.21(a)) fb commence or to 
engage de novo, either directly or 
through u subsidiary, in a nonbanking 
activity that is listed in § 225*25 of 
Regulation Y as closely related to 
banking and permissible for bunk 
holding companies. Unless otherwise 
noted, such activities wilt be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of th** 
proposal can ’’reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the? Reserve Bank indicated 
or the offices of the Board of Governors 
not later than April 10. I9&5. 

A. Federal Reserve Bank of Boston 
(Richard £. Randall. Vice President) 600 
Atlantic Avenue. Boston. Massachusetts 
02106: 

1 Bank of Boston Corporation . 

Boston. Massachusetts; to engage de 
nove through its subsidiary. Quissent 
Corporation. Cambridge. Massachusetts 
in expansion of personal financial 
planning services permissible under 
section 225.25(b)(4) of Regulation Y. 
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13. Federal Reserve Bank of New York 

|A. Marshall Puckett. Vice President) 33 
Liberty Street. New York. New York 

10045? 

1. The HongKong and Shanghai 
Bunking Corporation. Hong Kong, 

B C.C, Kellelt N. V.. Netherlands. 
Antilles, HSBC Holdings B. V The 
Netherlands; Marine Midland Banks. 
Inc., Buffalo. New York, and Marine 
Midland National Corporation. Buffalo. 
NVw York; to engage de novo through its 
subsidiary. First Leasing Corp., San 
Lt indro, California, in consumer and 
commercial finance lending activities as 
permitted under section 225(b)(1) of 
Regulation Y. 

lVo4*rd of Governors of the Federal Reserve 
S)*tem. March 15.1905. 

J .imes McAfee. 

Associate Secretary of the Board, 

|FR Doc. 85-6695 Filed 3-20-65: 6:45 am) 

S UING COOC *210-01-11 


Bath National Corp., et a!.; Formations 
of; Acquisitions by; and Mergers of 
Bank Molding Companies 

The companies listed in this notice 
hwve applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
l 225.14 of the Board's Regulation Y (12 
CTR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
$ru set forth in section 3(c) of the Act (12 
U S.C. 1842(c)). 

Each application is available for 
Immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 12, 
1985i 

A. Federal Reserve Bank of New York 

IA Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 

1004$? 

1, Bath National Corporation, Bath. 
New York: to acquire 100 percent of the 
voting shares of The First National Bank 
of Wayland, Wayland. New York. 


2. Chemical New York Corporation. 
New York. New York; to acquire 100 
percent of the voting shares of Chemical 
National Bank, Jericho, New York. 

B. Federal Reserve Bank of Richmond 
(LJoyd W. Bostian. Jr., Vice President) 
701 East Byrd Street. Richmond. Virginia 
23261: 

1. First Commercial Bankshares. Inc., 
Arlington. Virginia; to beome a bank 
holding company by acquiring 100 
percent of the voting shares of First 
Commercial Bank. Arlington. Virginia. 

C. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street. Dallas, Texas 
75222: 

1. Allied Dancshares, Inc.. Houston. 
Texas; to acquire 100 percent of the 
voting shares of Allied Bank Arlington. 
Arlington. Texas (a de novo bank). 

Board of Governor* of the Federal Reserv e 
System, March 15.1085. 

James McAfee, 

Associate Secretary r of the Board. 

|FR Doc. 65-6694 Filed 3-20-65 8.45 am] 

BILLING COOC 8210-01-M 


FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7A of the Clayton Act, 15 
U.S.C. 18a. as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The fallowing transactions were 
granted early termination of the wuiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
Genera! for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period: 


TrarittCfton 

Waite* ponod 
•emanated 
ofleeftv# 

(1) 65-0n6-GuartSan Industries Copo 
ration. (VW6em Devrison. UPEls pro¬ 
posed acquomon of voting mo/im of 
Buchmm incorporated 

Fat > 26. 1965 

CH §5-0127—ConTru* Saw** Bor*. 
(0«rv«) L Paul. OPE) * proposed acqul- 
* 1*00 of voting secure** of MassMu- 
Buaf Mortgage and Realty Investor* 

Oo 

(3) *6-0155—Hercules incorporated's 

proposed entji weapn of vofetg securities 
of The M*ca Corporator* 

Do 

(4) *6-0124—The limited. tecs pro¬ 
posed acquisition of voting securities of 
lemer Steves Co* port ton (Meahtiam 
RAJ*. UPE) 

Do 

(5) SS-017S-F M » prooosed ec- 

Qwration Of assets of Rapubftc Suppfy 
Oneon of LTV Energy Products Com- 
perry (LTV Corporator*. UPE) 

Mar 1. 19*5 

|6) 85-0165-CheseteougrvPonda Inc a 
proposed acquisition of voting securities 
of Stauffer Cnemcaf Company 

Oo 

(7) *6-0t*6—-CheeaOrougfvPonda tec's 
proposed acquisition of voting aaaxttee 
of Staufier Chemcal Company 

Do 

(9) $5-0152—American Greeting* Corpo¬ 
ration s proposed acqjtsrson of voting 
secure** of Orawr* Board Greeting 
Cards, me. (Sefmn BetoHfcy. UPE) 

Mar 4, 1965 

(9) *5-0171-Taft Broadcasts* Compa¬ 
ny's propoead eogUai&on of voting se¬ 
asides of GUi Broadcasting Company 
and certain assets and/or voeng seosv 
tos of aubadune* 

Do 

(10) *5-0172—Teft Broadcasts* Compa¬ 
nys proposed ecqiMtOon of votr* *e- 
ounset Of Gu* Broadcast** Company 
and certain assets and/or von* eacun- 
fcee of subSMfartee 

Op 

(11) *5-017*—Tha Qeyton and Oubder 
Pnval# Fourty Fund United Partnar 
ship's proposed erou**on of votmg 
•ecunaee of The Pteod Catenet Conv 
pany. (George l Pteod. UPEV 

Da 

(12) 65-0195—Tne Persona Corporation s 
proposed eaMSdion of votmg secure#* 
Of Tha C.T. Mam Corporation 

Do 

(13) 85-0157—Hereto Corporation s pro¬ 
posed acquisition of vote* aecunses of 
M ft Acme Company 

Mar 1, 1966 

(14) *5*0164—Eason Corporation s pro* 
posed aegmsmon of assets of Graca 
Petroleum Corporation. (W R. Grfcca 
and Company. UPE). 

Do 

(15) 65-4M69—Kueaa PHroteum Corpora* 
son's proposed acQueition of vote* te- 
tuner* Of Keytteef Company, (Chevron 
Corporaaon. UPE) 

Do 

(16) 86-0191 -TeStrono. tec's proposed 
acouaieon of vote* securses of CAE 
Systems. Inc. 

Do 

(17) $5-0194—Anderson Industries tec's 
proposed acqucJbon of asset* of Aulp 
metres end tLOM Products Drvmon* 
of Atwood, (Atwood Vacuum Macho* 
Co. UPE) 

Do 

(18) 65-0196—NaHOnef Can Corpora* 
ton s proposed acquarbon of vote* se- 
cunsies of Neeonef Can Corporation 

Do 

(1*) 65-0200— Gannett Company. Incor¬ 
porated’s proposed tOQuetOA of 
assets of Family Weesfy nears mage- 
na (Casmc.UPE) 

DO 

(20) 65-0122-Maoam Group. Inc s pro 
posod ecqurvfton of voting securities of 
UNC Resources. Inc 

Mar * 19*5 

(?i) 65-0173—The Coca-Cola Company's 
proposed acquisition of voting securrte* 
of Central Stales CoceCote Bolter* 
Company. (Nathan M Avery. UPE) 

Do 

(22) *6-0177—Cement Roadslone Hold¬ 
ings' propped eoourubon of vqsr* *e 
ornbee of Calenan mdustee*. me. M * 
6 Resources, inc. (AJtonso J Marcede 
UPE) 

Oo 

(23) *5-0163—Cantnl Soya Company s 
proposed acomrton of assets of Tate 
4 Lyie PIC 

Oo 
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Tr*r»MC*on 

Waft'Ofl peo 
hurt* lull'd 
affeefev* 

(74) OS-OIBO-H K Port* Cone**. 
Vic'*, fT m Cvam. UPC} propotttl 
•equate* o» s&%er» oi Wanmm Dm 
*on of UrxOyrvamca Corponiiorv. 
(Ctanp Company. UPC} 

Do 

<**» §S^92~K*NkxxJ Company'* pro¬ 
pound ac^jrtffcort of VOU10 UKutm&i of 
Cat* Coo Apcutfd tnc. 

Do 

(2C) iV0?34-K«iwa Oy t p'opovxi ac- 
cmvIio n of vofcng >*ayir«n of Otam 
Corporation. (Texaco lncorporaf 
•d UPC! 

Do 

<Z7> Oy‘» papooed ac 

o< rfoong teastto* of Ctotv 
t**xl Corpoffttorv (Texaco *>corpor»i 
«t UPCl 

Da 


FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay. Legal Technician. 
IVemerger Notification Office. Bureau of 
Competition. Room 303, Federal Trade 
Commission. Washington. D .C. 20580. 
(202 523-3094. 

By direction of the Commission 
Emily II. Rock. 

Secretory, 

|FR Doc. 85-6723 Filed 3-20-85: 8:45 amj 

BILLING coot 


GENERAL SERVICES 
ADMINISTRATION 

IGSA Bulletin FPMR A-40. Supp. 131 

Change To Federal Travel Regulations 

Correction 

In FR Doc. 85-5111 beginning on page 
8876 in Ihe issue of Monday. March 4. 
1985, muke the following corrections: 

1. On page 8676. in the third column, 
in paragraph d. in the fourth line, insert 
the word “trainees’* after “student". 

2. On page 8677. in the first column, in 
paragraph C, in the fourth line, insert the 
word “travel’* after “written**. 

3. On the same page, in the second 
column, in paragraph (b). in the ninth 
line, insert the word “actual” after 
“upon**. 

BILLING COOC 1Sd*-01-4f 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Administration 

(Docket No. N-65-1514I 

Submission of Proposed Information 
Collection to OMB 

AGENCY: Office of Administration. HUD. 
action: Notice. 


summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, us required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

address: interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Robert Neal. OMB Desk Officer. Office 
of Management and Budget, New 
Executive Office Building, Washington. 
D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy. Reports Management 
Officer. Department of Housing and 
Urban Development. 451 7th Street. SW.. 
Washington. D.C. 20410. telephone (202) 
755-6050. This is not a toll-free number. 
supplementary information: The 
Department has submitted the proposal 
described below for the collection of 
information to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1J The title of the 
information collection proposal: (2) the 
office of the agency to collect the 
information: (3) Ihe agency form number, 
if applicable: (4) how frequently 
information submissions will be 
required: (5) what members of the public 
will be affected by the proposal; (6) an 
estimate of the total number of hours 
needed to prepare the information 
submission: (7) whether the proposal is 
new or an extension or reinstatement of 
an information collection requirement; 
and (8) the names and telephone 
numbers of an agency official familiar 
with the proposal and of the OMB Desk 
Officer for the Department. 

Copies of the proposed forms and 
other available documents submitted to 
OMB may be obtained from David S. 
Cristy. Reports Management Officer for 
the Department His address and 
telephone number are listed above. 
Comments regarding the proposal 
should be sent to the OMB Desk Officer 
at the address listed above. 

The proposed information collection 
requirement is described as follows: 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal Forms for landing Institutions 
to Participate in HUD's Mortgage 
Insurance Program under Title II of 
the National I lousing Act 
Office: Housing 

Form Number HUD-92001. 92001B. 

92001C, 920U1D, and 92001K 
Frequency of submission: On Occasion 


Affected public: Individuals or 
Households and Businesses or Othrr 
For-Profit 

Estimated burden hours: 1.230 
Stutu5: Revision 

Contact: Williom Park, HUD. (202) 755- 
6700; Robert Neal. OMB. (202 395-7318 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507; Sec. 7(d) of the 
Department of Housing and Urban 
Development Act. 42 U.S.C 3535(d). 

Driled: February 28.1965. 

Dennis F. Geer, 

Director , Office of Information Policies* and 
System*. 

(FR Doc. 85-6753 Filed 3-20-85; 8:45 am) 

RILLING COOC 4210-01-11 


Office of the Regional Administrator 
Regional Housing Commissioner, 
Seattle Region 

[Docket No. D-85-795; FR-20731 

Designation or Order of Succession 

agency: HUD. 

action: Designation of Order of 
Succession 

Summary: The Regional Administrator 
Regional Housing Commissioner of 
Region X (Seattle) Is designating 
officials who may serve as Acting 
Regional Administrator-Regional 
Housing Commissioner during the 
absence, disability, or vacancy in the 
position of Regional Administrator- 
Regional Housing Commissioner. 
effective date: December 3.1984 
FOR FURTHER INFORMATION CONTACT: 
Lynn G. Stowell Director, Office of 
Administration. Seattle Regional Officr. 
Department of Housing and Urban 
Development. 1321 Second Avenue. 
Seattle. Washington 98101. (20fl| 442- 
7662. (This is not a toll-free number.) 

Designation 

Each of the officials appointed to the 
following positions is designated to 
serve ns Acting Regional Administrate 
Regional Housing Commissioner during 
the absence, disability, or vacancy in 
the position of the Regional 
Administrator-Regional Housing 
Commissioner with all the powers, 
func tions, and duties redelegated or 
assigned to the Regional Administrator 
Regional Housing Commissioner; 
provided, that no official is authorized 
to serve as Acting Regionat 
Administrator-Regional Housing 
Commissioner unless all preceding 
listed officials in this designation are 
unavailable to act by reason of absence 
disability, or vacancy in the position: 
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1. Deputy Regional Administrator. 

Z Director. Office of Administration. 

3. Regional Counsel. 

4. Director. Office of Housing. 

5. Director. Office of Community 
Planning and Development. 

6; Director. Office of Fair Housing and 
Equal Opportunity. 

Authority: Delegation of Authority, 27 FR 
431A (1982)r. Sec. 9(c). Department of Housing 
and Urban Development Act 42 U.S.C. 3531 
note: and Interim Order 11 31 FR 815 (1968). 

Dated March 12.1965 
WilUam V. Nishirnura, 

Regional Administrator Regional I lousing 
Commissioner, Seattle Regiono/Office. 

|FR Doc 85-8752 Filed 3-20-85; *45 amj 

IVLUNG C00£ 4210- 3*-* 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
ICA-170201 

California; Realty Action. Non- 
Competitive Sale of Public Lands in 
San Bernardino County 

The following described land has 
been examined and identified as 0 

suitable for disposal by sale under 
Section 203 of the Federal Land Policy 
and Management Act of 1976 (90 Slat. 
2750. 43 U.S.C. 1713), at no less than the 
appraised fair market value $4,080.00. 

San Bernardino Meridian, California 
T. 9 N . R. 22 E 

Sec 2. Lot 5. Metes and Hounds Survey of 
December 14.1964 

The loud descritad aggregates 1.35 seres in 
Kiia Bernardino County. 

The disposal of this land to David 
Vescth would resolve a long-standing 
unauthorized use and title conflict, and 
as such, best serve the public interest. 
Thin sale is consistent with the Bureau 
of Land Management planning for these 
lands involved und has been 
coordinated with San Bernardino 
County and California Stale guv eminent 
officials. 

1. A right-of-way thereon for ditches 
and canals constructed by the authority 
of the United States. Act of August 20. 
1890 (26 Slat. 391:43 U.S.C. 945). 

There are no known mineral values in 
the land. If David Veseth wishes, the 
Party may apply for the reserved 
mineral estate under provisions of 
Section 209(b) of the Federal Land 
Policy and Management Act of October 
21. 1976 (90 Slot. 2757: 43 U.S.C. 1718). 

For a period of 45 days from the date 
of this notice, interested parties may 
submit comments concerning the 
proposed action. Any adverse comments 
will he evaluated by the District 


Manager who may vacate or modify this 
realty action and issue a final 
determination. In the absence of any 
action by the District Manager, this 
realty action will become the final 
determination of the Interior. 

|. Darwin Snell, 

District Manager, 

|FK Doc 85-6857 Filed 3-20-85. *45 nm| 

SU.UMQ cooc oto-za-n 


(CA-17021) 

California; Realty Action, Non- 
Competitive Sale of Public Lands In 
San Bernardino County 

The following described land has 
been examined and identified as 
suitable for disposal by sale under 
Section 203 of the Federal Land Policy 
and Management Act of 1976 (90 Stat. 
2750. 43 U.S.C. 1713), at no less than the 
appraised fair market value $8,520.00. 

San Bernardino Meridian, California 

T. 10 N.. R. 22 E. 

Sec. 35. Lot 10. Metes and Bounds Survey 
of December 14.1984 

The land described aggregates 2 84 acres in 
San Bernardino County. 

The disposal of this land to George F. 
Walters would resolve a long-standing 
unauthorized use and title conflict, and 
as such, beat serv e the public interest. 
This sale is consistent with the Bureau 
of Land Management planning for these 
lands involved and has been 
coordinated with San Bernardino 
County and California Slate government 
officials. 

1. A right-of-way thereon for ditches 
and canals constructed by the authority 
of the United States. Act of August 30. 
1H90 (26 Stat. 391. 43 U.S.C. 945). 

There are no known mineral values in 
the land If George F. Wulters wishes, 
the Parly may apply for the reserved 
mineral estate under provisions of 
Section 209(b) of the Federal Land 
Policy and Management Act of October 
21.1976 (90 Stat. 2757; 43 U.S.C. 1718). 

For a period of 45 days from the date 
of this notice, interested parties may 
submit comments concerning the 
proposed action. Any adverse comments 
will be evaluated by the District 
Manager who may vacate or modify this 
realty action and issue a final 
determination. In the absence of any 
action by the District Manager, this 
realty action will become the final 
determination of the Interior. 

|. Darwin Sn«?ll. 

Uistrkt Manager 

(FR Doc. 85-6858 Filed 3-20-85; 8 45 am| 

aauNQ cooc ljkv-zz-m 


ICA-17019) 

California; Realty Action, Non- 
Competitive Sale of Public Lands in 
San Bernardino County 

The following described land has 
been examined und identified as 
suitable for disposal by sale under 
Section 203 of the Federul Land Policy 
and Management Act of 1976 (90 Stat. 
2750. 43 U.S.C. 1713). at no less than the 
appraised fair market value $l2,4ai.00. 

San Bernardino Meridian. California 

T 10 N.. R 22 R. 

Sec. 35. Lot 8, Motes and Bounds Survey of 
December 14.1984 

The land described aggregates 4.(13 acres in 
Sun Bernardino County. 

The disposal of this land to Thomas 
H. and Gail M. Cohenno would resolve a 
long-standing unauthorized use and title 
conflict, and as such, best serve the 
public interest. This sule is consistent 
with the Bureau of Land Management 
planning for these lands Involved and 
has been coordinated with San 
Bernardino County und California State 
government officials. 

1. A right-of-way thereon for ditches 
and canals constructed by the authority 
of the United States. Act of August 30, 
1890 (26 Stat. 391: 43 U.S.G 945). 

There are no known mineral values in 
the land. If Thomas H. and Call M. 
Cohenno wish, the Parties muy appty for 
the reserved mineral estate under 
provisions of Section 209(b) of the 
Federal Land Policy and Management 
Act of October 21.1976 (90 Stat. 2757: 43 
U.SC. 1718). 

For a period of 45 days from the date 
of this notice, interested parties may 
submit comments concerning the 
proposed action. Any adverse comments 
will be evaluated by the District 
Manager who may vacate or modify this 
realty action and issue a final 
determination. In the absence of any 
action by the District Manager, this 
realty action will become the final 
determination of the Interior. 

J. Darwin Snell. 

District Mo auger, 

|FR Doc. 85-6859 Filed 3-20-85; 8 45 «tn| 

SILLING COOf OlO-12-N 


(F-19329-BI 

Alaska Native Claims Selection; 
Mendas Cha-ag Native Corp. 

In accordance with Departmental 
regulation 43 CFR 2050.7(d). notice is 
hereby given that the decision to issue 
conveyance (DIG) to Mendas Cha-ag 
Native Corporation, notice of which was 
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published in Ihe Federal Register. 50 FR 
7402 on February 22, 1985, is modified by 
listing the allowable uses of easement 
E1N15D1.L. 

Upon issuance, the modified DIG will 
be published once a week, for four (4) 
consecutive weeks, in the Fairbanks 
Daily News-Miner. Copies of the 
modified DIC can be obtained by 
contacting the Bureau of Land 
Management, Alaska State Office. 701 C 
Street. Box 13, Anchorage. Alaska 99513. 
((907) 271-5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until April 22,1985 
file an appeal on the issue in the 
modified DIG. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
Tile an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960). address identified above, where 
Ihe requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements in 43 CFR Part 4, Subpart E 
(1983) (as amended. 49 FR 6371, 

February 21.1984) shall be deemed to 
have waived their rights. 

Except as modified, the decision, 
notice of which was given February 22, 
1985, is final. 

Helen Burleson. 

Section Chief, Branch of ANCSA 
Adjudication. 

|FR Doc. 85-8726 Filed 3-20-85; 8:45 am) 

BILLING COOC 4310-JA-14 


Fish and Wildlife Service 

Endangered Species Permit Issued for 
the Months of October, November, 
December 1984 

Notice is hereby given that the U.S. 
Fish and Wildlife Service has taken the 
following action with regard to permit 
applications duly received according to 
section 10 of the Endangered Species 
Act of 1973, as amended. 16 U.S.C. 1539. 
Each permit listed as issued was granted 
only after it was determined that it was 
applied for in good faith, that by 
granting the permit it will not be to the 
disadvantage of the endangered species: 
and that it will be consistent w*th the 
purposes and policy set forth in the 
Endangered Species Act of 1973, as 
amended. 

Additional information on these 
permit actions may be requested by 
contacting the Federal Wildlife Permit 
Office, 1000 North Glebe Road. Room 
fill. Arlington. Virginia 22201, telephone 
(703/235-1903) between Ihe hours of 7:45 
am to 4:15 p.m. weekdays. 


October 1964 


SandhJI 

XSSI 779 

Oct 02 

Ammal Advocate* 

X560137 

Oct 10 

CMioid 0 Johnaon_ 

X106G8M 

Oct 10 

Rio Grand* 2ootogrcA Perk 

XW.7Z8M 

Oct 10 

John Mrtcr _ 

*152545 

Oct to 

Lagoon Corporator . 

X4454BM 

Od IV 

Burn* Park Zoo..... ___ 

X373SBM 

Od 15 

Guam Dept o 4 AgnctAunM 

*6*4624 

Oct 15. 

AquatK. S WitdMe Resource*. 

Joaeph C Witt 

X34728M 

Oct »5 

ZooiogcA Society o» San Oago 

X9B7I8L 

Od 15. 

Denver WMrta Reeearch 

X 664532 

Od IS 

Center 

John kwn___,___ 

XS6086M 

Oct 18 

MihaaiAae Cotnty ZootoocA 

X»758M 

Oct it 

Gordon* 

Bonn# Oaharah___ 

X544C6M 

Oct 22 

Tortono* M Hunt __ 

X5411BU 

Oct 22 

Michael P Bead _.__ 

A3C32BM 

Oct 23 

Cincinnati Zoo -__ 

■. nt ran 

Od 23 

fnawuia lot MerpatdogicM Ra 

XT 52*06 

Oct 26 

••arch 


November 1944 


AM Ureon Socrfthc RaaaarchJ 

X3707BM 

Nor 07 

Watrtute ot Manna FAhenet. 



Lincoln Part ZooiogcM Gar¬ 

X86S9B2 

Nov 00. 

den*. 



NortNartf W*»ta _ 

X&8S992 

Nov 09. 

Wa*am Kofler_. 

XS7168M 

Nov ta. 

Cincinnati Zoo - 

X664546 

Nov tS 

C 8 Rotifliaa _ 

X663338 

Nov IS 

Norm Caroana Stata Muaaum ot 

X204dBM 

Nov 16 

Natural Htttory 



Ernwl Johr**on __«... 

X5763A9 

Nov 19. 

Audubon Park A ZootogcA 

*663170 

Nov 20 

Garden 



Vanca B Grama. Jr 

X66260S 

Nov 20. 

New York ZootogcaJ Society. 

X5M9BM 

Nov 20 

New York ZoctogcA Society _ 

XS721BM 

Nov 20 

Kantas Gty ZootogicA Society 

X66*035 

Nov 21 

tniemainnai Ammai E-change 

*56060*4 

Nov 28 

Jackaon ZootopcA Park_ 

X663664 

Nov 27 

Natural Gardena ... 

X545AOM 

Nov 30 

December 

mt 


Ruebart Dorm* Bryant - - 

XM7096 

Dec 01 

Charta*K Moretaky ...„_ 

X57tOBM 

Dec 03 

Wchaai L Mom*on __ 

X1524I0 

Oac 03 

Y.ilkam GruanarwiM ..... .. 

X5A51BM 

Dec 03 

to* Angela* Zoo.... 

X4556BM 

Dec 05 

Ouanan P kfcghtengaie___ 

X667456 

Dec 06 

God teiand National Saaahor# _ 

*664746 

Dec 07 

Gao XAkach Sutton A nan Re 

X663Z71 

Oac 07 

March 



Louaana Ptschaee Gardena 8 

X687508 

Dec 07. 

Zoo 



C P natron... ._ - ... 

*667507 

Dec 07 

IMrvarwy of Wiaconam/Zootog^ 

X242ZSM 

Dec 10 

cat Mvtaum 



Jackwn Zootogcai Park _ 

X3922BM 

Doc 11. 

MentpTM ZOO A Aquanum/ 

X36468M 

Dec tt 

Overion Park 



San Francnco ZootogKat Gar- 

X667742 

Oac 

dan* 



CkAe ikmendy Pnmate Canter 

X32606M 

Dec 14 

Ouke Ummriitv Primate Center 

*56456*4 

Doc 14 

Duaa Umwararty Pnmaia Canter 

X2055BM 

Oac 14 

Rory Cngaaiar...___ 

X5306A8 

Dec 14 

W*d*e Branch/NaturA Re 

X3156BM 

Dec 16 

•ourre* Center 



Joa Hednck ___ 

*663092 

Oec 16 

San Franoaco ZootogtcA Gar¬ 

X663615 

Dec 2i 

den* 



Bramble Park ZOO- ___. 

X665t42 

Dac 27 

Frank M Thompson. Inc_ 

X666492 

Dec 26 

WMHam Gruananeafd . 

X666292 

Dec 26 

WJkam GruananeAd 

*666294 

Dac 26 

Jame* L Pamah , _ 

X669911 

Doc 31 


Dated: March 14. 1985. 

R.R. Robinson. 

Chief, Brunch of Permits, Federal Wildlife 
Permit Office. 

|FR Doc. 85-8725 Filed 3-20-85; 8:45 am| 

BILLING COOC 4 JIO-55-M 


Endangered Species; Receipt of 
Application for Permit; Cincinnati Zoo, 
et at. 

The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to Section 10(c) of the 
Endangered Species Act of 1973. as 
amended (16 U.S.C 1531, et seq.)\ 
Applicant: Cincinnati Zoo. Cincinnati. 
OH. PRT-691146 

The applicant requests a permit to 
import a pair of captive-bom black¬ 
footed cats (Felts nigripes) from the 
Frankfort Zoo. West Germany, for 
enhancement of propagation. 

Applicant: Ivan J. Barac, Los Angeles, 
CA. PRT-690921 

The applicant requests a permit to 
purchase in interstate commerce 10 pair 
of captive-bom red siskin (Carduelfs 
(-Spinus) cucullatus) from Jose 
Santiago, Riopedra, FR, for 
enhancement of propagation. 

Applicant: Alan R. Harmata, Montana 
State University. Bozeman. MT, PRT- 
678483 

The applicant requests to amend his 
permit to allow the collection of Gee's of 
whole blood and 15mm's of central 
rectrice from nestling and live captured 
bald eagles (Haliaeetus leucoccpha/us) 
in ID, NIT and WY, for scientific 
research purposes. 

Applicant: Abner Clements. Cherry 
Valley. AR, PRT-691110 
The applicant requests a permit to 
import one trophy of a male bontebok 
(Damaliscus dorca$ dorcas) culled from 
the herd of Francis Bowker. 

Grahamston. Republic of South Africa, 
for enhancement of the survival of the 
herd. 

Applicant: Joseph C. Witt. Orange. CA, 
PRT-691062 

The applicant requests a permit to 
purchase one male red siskin (Carduetls 
(-Spinus) cucullutus) in interstate 
commerce from Lillian Knaggs. Toledo. 
Ohio, for enhancement of propagation. 
Applicant: Joseph Mastromatto, 
Lansdale. PA. PRT-690978 
The applicant requests a permit to 
purchase in interstate commerce one 
male and one female masked bobwhite 
quail (Colinus virginianus ridgwayi) 
captive-bred from Joseph Traina. New 
Brunswick. New jersey for enhancement 
of propagation. 

Applicant: The Garden Club of America. 
New York, NY, PRT-889W3 
The applicant requests a permit to sell 
(bill ter) in interstate commerce one 
artificially propagated Chapman's 
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r hododendron (Rhododendron 
i hapmonii) for enhancement of 
propagation. 

Applicant: Ernie Wagner, Seattle. WA. 
PRT-691Q35 

The applicant requests a permit to 
t xport one female eastern indigo snake 
Drymorchon com is coupon) to the 
Transvaal Snake Park, Transvaal. South 
Africa. Snake originally purchased in 
1371. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 am to 4:15 pm) 

Room 011.1000 North Glebe Road, 
Arlington, Virginia 22201. or by writing 
to the Director. U.S. Fish and Wildlife 
Service of the above address. 

Interesfed persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRT number when submitting 
comments. 

Dated: March 14.1985. 

R. K. Robinson, 

Chief. Branch of Permits. Federal Wildlife 
Permit Office . 

(FR Doc 05-6724 Fited 3-20-05: 0:45 am) 

BJUJMG COOt UtO-SS-N 

National Park Service 

Indiana Dunes National Lakeshore 
Advisory Commission; Meeting 

Notice is hereby given, in accordance 
with the Federal Advisory Committee 
Act. 06 Stat. 770. 5 U.S.C. App. 1. as 
amended by the Act of September 13, 
1376. 90 Stat. 1247. that a meeting of the 
Indiana Dunes National Lakeshore 
Advisory Commission will be held at 10 
a m., CST, on Friday, April 12.1965. at 
the Indiana Dunes National Lakeshore 
Visitor Center at U.S. Highway 12 and 
Kemil Road, Chesterton, Indiana. 

The Commission was established by 
the Act of November 5.1966, 00 Stat. 
1309. 16 U.S.C. 460u-7, as amended by 
the Act of October 10. 1978, 90 Stat. 
2530, 2533. to meet and consult with the 
Secretary of the Interior on matters 
related to the administration and 
development of the Indiana Dunes 
National Lakeshore. 

The members of the Commission are 
as follows: 

Mr. John R. Schnurlein (Chairperson) 
Mr. Ronald Bens* 

Ms. Anna R. Carlson 
N!r. I larry W. Frey 
Mr. R M. Cacki 
Mr. )ames Holland 
Ms. Lynne Kaser 
Mr. James H. Lahev 


Mr. William L Lieber 
Ms. Kay M. Rhame 
Dr. John Tucker 
Mr. Norman E. Tufford 

Matters to be discussed at this 
meeting include: 

1. Chairman's Quarterly Report. 

Z Tentative plans for celebration of 
the 20th anniversary of the lakeshore. 

3. Quarterly Status Report of 1985 
Operations. 

4. Review of west unit access road 
meeting. 

5. Discussion of the reactivation of 
congressional task forces. 

The meeting will be open to the 
public. Any member of the public may 
file with the Commission prior to the 
meeting a ivritten statement concerning 
the matters to be discussed. Persons 
wishing further information concerning 
the meeting, or who wish to submit 
written statements, may contoct Dale B. 
EngquisL Superintendent, Indiana Dunes 
National Lakeshore, 1100 North Mineral 
Springs Road, Porter, Indiana 46304, 
telephone 219-926-7561. 

Minutes of the meeting will be 
available for public inspection 4 weeks 
after the meeting at the office ol the 
Indiana Dunes National Lakeshore 
located at 1100 North Mineral Springs 
Road. Porter. Indiana. 

Dated. March 12.1985. 

Randall R Pope, 

Acting Regional Director . Midwest Region 
[FR Doc 55-0747 Filed 3-26-05: 8:45 nm| 

8JU.WO COOC 4310*70-4# 


INTERSTATE COMMERCE 
COMMISSION 

I Finance Docket No. 30532) 

Maine Central Railroad Co., Georgia 
Pacific Corp., Canadian Pacific Ltd., 
and Springfield Terminal Railway Co.; 
Exemption From 49 U.S.C. 11342 and 
11343 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Interstate Commerce 
Commission exempts (1) the lease and 
operution by the Georgia Pacific 
Corporation and Springfield Terminal 
Railway Company of approximately 12 
miles of rail line, and (2) the pooling 
operations of Maine Central Railroad 
Company and Canadian Pacific Ltd. for 
traffic originating or terminating at 
Woodland Maine from the requirements 
of 49 U.S.C. 11343 and 11342, 
respectively. 

dates: I bis exemption is effective on 
April 22.1985. Petitions to stay must be 


filed by April 1,1985. Petitions for 
reconsideration must be Hied by April 
Id 1985. 

ADDRESSES: Send pleadings referring to 
Finance Docket No. 30532 to: 

(1) Office of the Secretary. Case Control 
Branch. Interstate Commerce 
Commission. Washington. DC 20423 

(2) Petitioners* representative: James & 
Howard. Suite 3210. One Boston 
Place. Boston. Massachusetts 02108 

FOR FURTHER INFORMATION CONTACT: 

Louis B. Gitomer. (202) 275-7245 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To purchase 
u copy of the full decision write to T.S. 
InfoSystems. Inc.. Room 2227, Interstate 
Commerce Commission. Washington. 

DC 20423. or call 289-4357 (DC 
Metropolitan urea) or toll free (800) 424- 
5403. 

Decided March 6, 1905. 

By the Cutnmiiision. Chairman Taylor. Via# 
Chairman Graditon. Commivsioners Sturrett, 
Andn\ Simmons, l-ambolry and Strenio. 
lames li. Ba\ n«. 

Secretory. 

(FR Doc 85-0730 Filed 3-26-85: 645 nm| 

BJLUMO COOC 70SS-01-•# 


1 DecisiorvNotico-OP-1-t 161 

Motor Carriers; Finance Applications 

The following applications seek 
approval to consolidate, purchase, 
merge, lease operating rights and 
properties, or acquire control of motor 
carters pursuant to 49 U.S.C. 11343 or 
11344. Also, applications directly related 
to these motor finance applications 
(such as conversions, gateway 
eliminations, and securities issuances) 
may be involved. 

The applications are governed by 49 
CFR 1182.1 of the Commission’s Rules of 
Practice. See Ex Parte 55 (Sub*No. 44), 
Rules Governing Applications hied By 
Motor Carriers Under 49 U.S.C. J1344 
and 11349, 363 I.C.C 740 (1981). These 
rules provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission In the form of verified 
statements within 45 days after the date 
of notice of filing of the application 
published in the Federal Register. 
Failure seasonably to oppose will be 
construed us a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hearing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certi Heat ion 
required. 
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Persons wishing to oppose an 
application must fullow the rules under 
•19 CFR 1182.2. A copy of any 
application, together with applicant s 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00, in 
accordance with 49 CFR 1182.2(d). 

Amendments to the request for 
authority wilt not be accepted after the 
date of this publication, flow ever, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission's policy of 
simplifying grants of operating authority. 

We find, with the exception of those 
applications involving impediments (e.g., 
Jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C. 11301,11302, 
11343,11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-nQtice. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

Dated* March 15,1985. 

By the Commission, the Motor Carrier 
Board. Members Metz. Hurley and Barry. 
James It. Bayne, 

Secretory. 

MC-F-16138, filed March 5. 1985. 
VANGUARD INTERSTATE TOURS. 

INC. (Vanguard) (1 Westerly Road, 
Ossining. NY. 10562)—PURCHASE 


(PORTION)—RESORT BUS LINES. INC, 
(Resort) 475 Saw Mill River Road, 
Yonkers, NY). Representative: Jeremy 
Kahn. Kahn and Kahn. Suite 702.1726 M 
Street, N.W., Washington, D.C. 20036. 
Vanguard (MC-5723) seeks authority to 
purchase a portion of the operating 
rights of Resort in Certificate No. MO 
67340 (Sub-No. 13). which authorizes the 
regular-route transportation of 
passengers between New York City and 
surrounding areas, on the one hand, and, 
on the other. Atlantic City, NJ. Vanguard 
is a wholly owned subsidiary of 
Vanguard Tours. Inc. (VT1), a non- 
carrier. David P. Danzeisen owns 100 
percent of the stock of VT1 and is 
President and Chairman of the Board ©f 
Vanguard and VT1. He also owns a one- 
third interest in Mountuin View Coach 
Lines. Inc. (Mountain View), a motor 
passenger carrier (MC-47495) and a one- 
twelfth non-controlling interest in MHS 
Bus Company (MHS). a motor passenger 
carrier (MC-164951). Danzcisen's 
common control of Vanguard, Mountain 
View, and MHS was approved by the 
Commission in Docket No. MC-F-15877 
in a Notice of Effectiveness served 
November 6.1984. 

|FR Doc 85-6734 Filed 3-20-85; 8:45 am) 

munq cooc mvoi-* 


DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

Kang Yu, M.D.; Revocation of 
Registration with Partial Stay 

On December 17,1984, the Deputy 
Assistant Administrator. Office of 
Diversion Control. Drug Enforcement 
Administration (DEA) issued to Kang 
Yu, M.D. of Willard Psychiatric Center, 
Willard. New York 14588 (Respondent) 
an Order to Show Cause proposing to 
revoke his DEA Certificate of 
Registration, AY7374589 and to deny the 
application, executed on May 17,1984. 
for renewal of that registration. The 
statory predicate for the order was 
Respondent's conviction on January 19. 
1984. in Jefferson Circuit Court, 
Commonwealth of Kentucky of 
seventeen counts of obtaining or 
attempting to obtain drugs by fraud or 
deceit. In a correspondence dated 
January 15,1958, Respondent, through 
counsel, specifically waived his 
opportunity for a hearing and instead, 
filed a written statement regarding his 
position on the matters of fact and taw 
involved. 21 CFR 1301.54(c). The 
Administrator has considered the entire 
record in this matter, including 
Respondent's written statement, and 
hereby issues this final order based 


upon findings of fact and conclusions of 
law as hereinafter set forth. 

The Acting Administrator finds that in 
January, 1982. Respondent's parents, 
who were both seriously ill. moved to 
Kentucky to live with Respondent and 
his family. Following his father's death 
in March, 1982 Respondent began 
personally using the morphine, a 
Schedule II narcotic controlled 
substance, that he had prescribed for his 
mother's pain, At the time of his 
mother's death of August 2,1982, 
Respondent was addicted to both 
morphine and Nembutal, a Schedule 11 
non-narcotic controlled substance. 

From August 2,1962, until November 
11,1982. Respondent wrote seventeen 
(17) prescriptions for morphine sulfate in 
the name of "Mrs. Kwi Dong Yu," 
Respondent's mother. Respondent wrote 
these prescriptions with knowledge that 
the peson for whom they were written 
was deceased and thereafter obtained 
the controlled substances for his own 
use. 

Based upon his prescription writing 
practices. Respondent was indicted on 
seventeen (17) counts of obtaining or 
attempting to obtain controlled 
substances by fraud or deceit in 
violation of Kentucky Revised Statutes 
218A. 140 On November 30.1983, Dr. Yu 
pled guilty to all seventeen (17) counts 
in Jefferson Circuit Court 
Commonwealth of Kentucky. These arv 
felony offenses relating to controlled 
substances. Therefore, there is a lawful 
basis for the revocation of Respondent's 
DEA Certificate of Registration. 21 
U.S.C. 824(a)(2). 

On January 19.1984, the Kentucky 
State Board of Licensure ordered that 
Dr. Yu's license to practice medicine be 
placed on probation for five years 
subject to certain conditions. These 
conditions included that Dr. Yu: (1) Be 
prohibited from prescribing, dispensing 
or otherwise utilizing controlled 
substances designated as Schedule II. 
UN. Ill or IUN: (2) refrain from the 
personal use of controlled substances in 
any form except upon the professional 
direction of another licensed physician: 
(3) submit to random blood and urine 
screening upon request by an authorized 
agent of the Board; and (4) maintain in 
his office a separate log of all Schedule 
IV controlled substances which he 
dispenses or prescribes, indicating in 
such log the patient's name, the strength 
and number of the drug and the 
diagnosis for which it was given. 

On May 17, 1984. Dr. Yu executed an 
application for renewal of his DEA 
Certificate or Registration as a 
practitioner in Schedules II—V. His 
Kentucky address was crossed out and 
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a now address in New York was 
inserted in its place. Subsequently, the 
ibove-mentioned Order to Show Cause 
was issued. 

In his written submission. Dr. Yu 
stated that initially he was unable to 
fully appreciate the seriousness of his 
actions due to his depression over the 
loss of his parents and his addiction to 
morphine, lie stated that he voluntarily 
entered the DePaul Rehabilitation 
Center in Milwaukee. Wisconsin in 
November. 1982. for treatment of his 
drug addictions and that he has 
remained drug free for the past three 
years. The Acting Administrator notes, 
however, that Respondent was a patient 
of the treatment facility for only ten 
days. Dr. Yu was given no official 
discharge from the hospital because he 
left without medical authorization to do 
so. 

The Acting Administrator concludes 
that Respondent has not presented 
sufficient evidence to justify being 
registered in Schedules II-V. However. 
Respondent has shown that he is 
attempting to be drug free and to carry 
on a normal medical practice. 
Consequently, the Acting Administrator 
revokes Dr. Yu's registration but stays 
the revocation with regard to Schedule 
IV and V controlled substances at his 
New York address subject to the 
following conditions: Respondent shall 
maintain a log of all Schedule IV and V 
controlled substances which he 
dispenses or prescribes; he shall refrain 
from personal use of controlled 
substances in any form except upon 
professional direction of another 
licensed physician; and he shall 
ontinuc to receive monitoring and 
psychiatric counseling concerning his 
drug dependency. Dr. Yu shall advise 
the DEA New York Office of the nature 
of the counseling he will receive. If for 
<iny reason. Respondent violates any of 
these conditions, the stay will be 
terminated and Respondent's 
registration will be revoked in its 
entirety. 

Accordingly, the Acting Administrator 
of the Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b). hereby orders that DF.A 
Certificate of Registration. AY7374589. 
presviously issued to Kang Yu. M.D. in 
Kentucky, be revoked. Such revocation 
is hereby stayed with regard to Schedule 
IV and V controlled substances subject 
to the conditions outlined above. The 
Administrator further orders that the 
registration be revised to reflect I)r. Yu's 
change of address to the Willard 
Psychiatric Center, Willard. New York 
1458a Pending applications for 


registration are approved for Schedules 
IV and V only, subject to the above- 
enumerated conditions. 

Dated: March 13.1985. 

John C. Lawn. 

Acting Administrator 

(FR Doc. 85-8730 Filed 3-29-85; 8:45 amj 

BILLING COOf 4410-0*-M 


Sam S. Misasi, D.O.; Revocation of 
Registration 

On December 12,1984. the Deputy 
Assistant Administrator, Office of 
Diversion Control. Drug Enforcement 
Administration (DEA) directed an Order 
to Show Cause to Sam S. Misasi, D.O.. 
c/o Federal Correctional Institute. Fort 
Worth. Texas 76119, proposing to revoke 
DEA Certificate of Registration 
AM3970452 previously issued to Dr. 
Misasi at 4314 E. 9th Street. Kansas City. 
Missouri 84124. The statutory predicates 
for the Order to Show Cause under 21 
U.S.C. 824 (a)(2) and (a)(3) were the 
voluntary surrender by Dr. Misasi of his 
Missouri Bureau of Narcotic and 
Dangerous Drugs registration 1926010 on 
May 24.1984. thereby terminating his 
authority to possess, dispense, prescribe 
or otherwise handle controlled 
substances in Missouri; and his 
conviction in the United States District 
Court for the W’estem District of 
Missouri on June 15.1984, of knowing 
and intentional unlawful dispensing and 
distributing of Schedule II controlled 
substances in violation of 21 U.S.C. 
841(a)(1) and 18 U.S.C. 2, felonies 
relating to controlled substances. The 
Order to Show Cause was sent, certified 
mail, return receipt requested, to Dr. 
Misasi at the Federal Correctional 
Institute utter an earlier Order to Show 
Cause sent to his address in Kansas City 
was returned unclaimed. The Order to 
Show Cause was received at the Federal 
Correctional Institute on December 18. 
1984. DEA has received no response 
from Dr. Misasi or anyone purporting to 
represent him. Pursuant to the provision 
of 21 CHI 1301.54(d). the Acting 
Administrator finds that Dr. Misasi has 
waived his opportunity for a hearing, 
and. pursuant to 21 CFR 1316.67. the 
Acting Administrator hereby enters his 
final order in this matter. 

The Acting Administrator finds that 
the Missouri Bureau of Narcotics and 
Dangerous Drugs is the agency 
responsible under Missouri law for the 
registration of practitioners to possess, 
dispense, prescribe and otherwise 
handle controlled substunces in 
Missouri. The voluntary surrender by 
Dr. Misasi of his Missouri BNDD 
registration terminated his authority to 


possess, dispense, prescribe and 
otherwise handle controlled substances 
in Missouri. DEA has consistently held 
that where the state agency responsible 
for the registration of practitioners to 
handle controlled substances terminates 
the practitioner's authority to handle 
controlled substances under state law. 
DEA cannot register a practitioner to 
handle controlled substances in that 
state. See Jesse Gutman , D.DS 49 FR 
28780.1984; Henry Weitz, Ml1. 46 FR 
34858 (1981); Kenneth £ Wilson D.D.S.. 
46 FR 25018 (1981) and cases cited 
therein. Therefore. DEA cannot continue 
to register Dr. Misasi under 21 U.S.C. 
823(f). 

Since Dr. Misasi did not offer any 
evidence to the contrary of that recited 
in the Order to Show Cause, the Acting 
Administrator has no choice but to 
revoke Dr. Misasi’s registration. 
Accordingly, the Acting Administrator 
of the Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b). hereby orders that DEA 
Certificate of Registration AM3970452, 
previously issued to Sam S. Misasi. D O. 
oc. and it hereby is, revoked. Any 
pending applications for renewal of that 
registration are hereby denied, effective 
April 22,1985. 

Dated: March 12,1985. 
john C. Lawn. 

Acting Administrator. 

(HI Doc. 85-6731 Filed 3-20-85; 8:45 am] 
billing cooc mio-m-m 


LEGAL SERVICES CORPORATION 

Funding Availability for Law School 
Civil Clinical Programs To Improve the 
Quality of Legal Services to Elderly 
Persons 

agency: Legal Services Corporation. 
action: Announcement of funding. 

summary: The Legal Services 
Corporation (LSC) announces that grant 
funds are available for improving the 
quantity and quality of law school civil 
clinical programs to assist elderly 
clients with their civil legal needs. The 
Corporation will distribute one-time 
grants totalling approximately 1.6 
million dollars to geographically 
dispersed law schools of varying sizes. 
Each grant will be for a term of up to 24 
months. Applicants may request funding 
of up to $100,000 per grant. All grants 
will be awarded pursuant to authority 
conferred by Pub. L 98-411 and 
§ 1006(a)(1)(B) and S 1006(a)(3) of the 
Legal Services Corporation Act of 1974. 
as amended. Recipients are required to 
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guarantee that more than 50 per centum 
of the funds required shall come from 
non-Federal sources ond that federally 
funded assets and projects will not be 
Included in in-kind services. 

Hiis Congressionally mandated 
project is designed to increase and 
improve the quantity and quality of legal 
services to elderly Americans and will 
augment existing services provided by 
local LSC grantees. 

Proposals for the grants will be 
solicited from all law schools which are 
currently accredited by the American 
Bar Association, or accredited for 
purposes of bar admission by the state 
bar association of the state in which the 
law school is located. Proposals may be 
submitted by either a single law school 
or a consortium of law schools. Each 
applicant must submit appropriate 
documentation of eligibility. 

Copies of the solicitation package are 
available from the ISC Office of Field 
Services. 

oatc All grant proposals must either be 
postmarked or received by the Office of 
Field Services on or before April 26, 

1985. Grant awards will be announced * 
no later than June 1985. 

FOR FURTHER INFORMATION CONTACT. 

Beverly Bunn. (<eg«d Services 
Corporation, Office of Field Services, 

735 Fifteenth Street, NW., Washington, 

D C. 20005, (202) 272-1351. 

SUPPLEMENTARY INFORMATION; The 

purpose of this project is to improve and 
increase existing LSC grantees* current 
levi?l of service delivery. Law school 
clinics offer a unique opportunity for 
augmenting existing legal services 
programs. Efficient and cost-effective 
services can lie provided by permitting 
law students to participate directly in 
the delivery of legal services. Such 
clinics can create a "ripple" effect which 
encourages law students to become 
actively involved in the provision of 
legal sendees to the elderly. They 
provide an excellent training ground for 
future legal aid attorneys. Further, after 
being expose! to the special needs of 
elderly persons, students are more likely 
to continue to provide pro bono 
representation or reduced fee 
representation to elderly clients in 
private practice. This clinical experience 
provides students with the legal 
knowledge necessary to insure effective 


future representation of the elderly. In 
these ways, law school clinics can not 
only help to meet the immediate needs 
of elderly persona, but potentially work, 
now and into the future, to reduce the 
ever increasing case burden of federally 
funded legal assistance programs. 

This grant program is designed to 
provide monetary' assistance for 
expansion or development of law school 
clinical programs which address the 
civil legal needs of elderly person. This 
expansion could include increasing the 
number of supervising attorneys and 
participating students, developing new 
areas of clinical coverage, providing 
legal services to elderly LSC eligible 
clients who art* not otherwise receiving 
legal assistance, developing projects 
which provide services to underserved 
segments of the elderly population (e g., 
institutionalized, handicapped, 
hoinebound. isolated, and rural 
residents) or filling in the gaps in 
existing services and resources. 

A variety of methods could be used to 
provide these services including but not 
limited to: (1) An independent university 
sponsored clinic; (2) a joint clinic in 
which existing faculty provide legal 
instruction while LSC field attorneys 
provide the necessary clinical 
supervision; (3) a law school clinic 
concentrating on a previously 
underserved, specific client population 
(e.g., the institutionalized); (4) a law 
school clinic concentrating totally In one 
field of law (e.g^ Social Security 
Disability, SSI); and (5) a joint mode) In 
which an attorney becomes appointed 
as an adjunct professor at the law 
school thereby becoming responsible for 
both the law education and the clinical 
supervison of law students. 

All proposals will be evaluated by 
OFS using selection criteria which 
include; (1) The provision of a clear 
description of clinic activities to 
increase legal services to the local 
elderly LSC eligible client population, 
and an effective plan for management of 
the project; (2) evidence that the clinic 
director ond key clinic staff have the 
necessary qualifications and experience 
to effectively administer the proposed 
clinic and will be able to allocate an 
adquate amount of time and resources 
to the clinc. especially to appropriate 
levels of student supervision; (3) tho 
extent to which a cooperative effort is 
shown between an urea’s legal services 


provider and the corresponding area lav\ 
school clinics. Letters or other evident < 
of support by this organization for the 
proposed clinic may be attached when- 
appropriate; (4) evidence that the 
proposed clinic provides for the high 
quality education and training of 
students in the necessary areas of the 
low: (5) the extent to which the 
proposed clinic will increase the 
participation of attorneys in the 
supervision of students under the 
clinical legal education program: (6) tin* 
degree to which the institution's regular 
budget is currently allocated to its 
clinical education program, and to its 
clinical activities. Assurances or 
evidence that such budgetary support 
will be maintained during and beyond 
the term of the grant. The viability of th«* 
Elder law civil clinic beyond the term of 
the grant must be specifically addressed; 

(7) the provision of a budget which is 
adequate to support clinic activities 
which cites costs that are reasonable in 
relation to the duration and objectives 
of the proposed clinic. Indirect 
administrative costs must be specified in 
the proposal. Lower indirect costs will 
be given a higher rating; in order to 
maximize service delivery, an absence 
of indirect costs would be preferred; ami 

(8) demonstration that the applicant 
plans to make an adequate in-kind 
contribution which, among other things, 
could include contribution of adequate 
facilities and equipment to the proposal 
clinic. 

Nolo: Federally funded assets and project » 
cannot be counted as an in kind contribution 

To ensure nationwide participation 
and geographic distribution. OFS has 
created seven administrative regions to 
be used strictly for the purposes of this 
project The boundaries of these region* 
wore drawn based upon the need for 
geographic dispersion combined with 
the desire that each region contain a 
generally proportionate number of states 
as well as eligible law schools and 
elderly population percentages. 
Depending upon the availability of 
qualified applicants, at least one grantee 
i«rill be selected In each of the seven 
regions. 

The seven LSC/OFS Law School Civil 
Clinical Program regions containing all 
fifty states, the District of Columbia, and 
Puerto Rico are listed below: 
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Region No. 1 


Connecticut 

New Jersey 

Maine 

New York 

M.'lS«4chuM?n» 

Rhode UUihI 

NVw Hampshire 

Vermont 


Region No. 2 

Delaware 

North Curoktin 

Dietrlti of Columbia Virgin* 

Kentucky 

Maryland 

WeH Virginia 


Region No. 3 

\!<i!>nma 

Mississippi 

ArbttM* 


Honda 

Nerlo R*to 

(>orgji 

Sou lit Catalans 


Region No. 4 

Illinois 

Ohio 

Indian* 

Michigan 

Pennsylvania 


Region No. 5 

(iikjrado 

New Mexico 

Kansas 

Oklahoma 

Missouri 

Texas 


Region No. 6 

Mail* 

North Dakota 

Utaho 

Oregon 

low* 

South Dakota 

Minnesota 

Washington 

Montana 

Wisconsin 

Nrknab 

Wyoming 


Region No. 7 

\mono Nevada 

( m 11 form a Utah 

1 Inwall 

Peter P. Bruccolettl. 

\cting Dirt: dor, Office of Field Serrkx ** 
|FR Doc- HS-«76a Filed 3-20-85: *45 um) 

BltUMO COOC MJO-tt-H 


NUCLEAR REGULATORY 
COMMISSION 

I Docket Nos. 5O-440-OL, 50-441-OL; 
ASLBP No. • 1-457-04 OU 

Cleveland Electric Illuminating Co. el 
al. (Perry Nuclear Power Plant, Units 1 
& 2); Hearing 

March 13.1905 

Before Aiimmislratu* Judges. |«ti»e* I', 
i .'mason. Chairman. Dr. Jerry R Kline, Mr. 
c;ienn O. Bright 

Notice is hereby given thu! a public 
hearing in this operating license 
proceeding will begin on Tuesday, Apirl 
11, 1965. at 9:00 a.m. at the following 
locution: Lake County Administration 
Center, Public Assembly Room, 105 
Mam Street. Pauiesvillc. Ohio 44077 
The Board will hear limited 
appearance slalcmrnls from interested 
citizens at the above location at a time 
to Ik? announced. 


The hearings on contested issues will 
continue through Friday, April 12 from 
9:00 a m. to 5:00 p.m. daily. A schedule 
for additional hearings, if needed, will 
be announced later. 

For Thu Atomic Safety and Licensing 
Board. 

ferry R. Kline. 

Administrative fudge, 

Bt thesdit. Maryland. 

|FR Doc. 85-0710 Filed 3-20-85. 845 am) 

BltUMO COOC rfttfr-Ot-M 


OFFICE OF MANAGEMENT AND 
BUOGET 

Management of Federal Information 
Resources 

Correction 

In FR Doc. 85-6107 beginning on page 
10754 in the issue of Friday. March 15, 
1985. make the following corrections: 

1. On page 10735. third column, 
second complete paragraph. 19th line, 
"statutory” should read "stututorily". 

2. On page 10736. first column, second 
complete paragraph, 13th line, "be 

serv ice" should read "be a service"; in 
the 23rd line, "not be required" should 
read "now be required". 

3. On the same page, thin! column, 
third line from the bottom of the page, 
"its" should read "it". 

4. On page 10737. second column, last 
line, "Government” should read 

" Governments " 

5. On page 10738. first column, first 
complete paragraph, ninth line, "section 
III" should read "section 111"; second 
complete paragraph, sixth line. "CSS" 
should read "GSA*\ 

6. On the same page, second column, 
next to last line, "date" should read 
"data". 

7. On the same page, third column, 
llib line, "changes" should read 
"change". 

R On page 10739. first column, 
paragraph 6c. seventh line, "it" should 
read "its", and in the eighth line, "or" 
should read "of. 

9. On the* same page, second column, 
paragraph Gi. fifth line, "or" should read 
"of. 

10. On page 10740. first column, 
paragraph b{2), second line, 
"requirement" should read 
"requiremenls"; and in paragraph h(7|. 
firs* line, "planning" should read 
"planned". 

11. On the same page, second column 
paragraph 9a 13). seventh line, the 
should read "this". 


12. On page 10742. second column, 
paragraph c. fourth line, "issues" should 
read "issued *. 

13. On the same page, third column, 
paragraph 4b(l)(a). second line. 

"number of* should read "number or". 

14. On page 10743, second column, 
paragraph (b)(5), first line, "routing" 
should read "routine". 

15. On page 10745. first column, 
paragraph 6u(2). second line, after 
'‘operation of* and before "compliance" 
insert the following; "infortmilinn 
technology facilities Include provisions 
for". 

16. On the same page, same column, 
paragraph 6b(2). fifth line, "services of’ 
should read "services on". 

17. On the same page, second column, 
paragraph 2c. third line, "magnitude or" 
should rend '’magnitude of*. 

18. On page 10748. second column, 
paragraph c. fifth line, "installation" 
should read "installations". 

S4U.INC COO€ 1105-01-U 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Determination Regarding the 
Application of Certain International 
Agreements; Philippines 

This notice modifies the determination 
published in the Federal Register of 
junuiiry 4. 1980 (45 FR llftl), ns amended 
by determinations published at 45 FR 
18547. 45 FR 38569. 45 FR 63402. 45 FR 
85239. 46 KR 24059. 46 FR 40624. 46 FR 
46263. 46 FR 48391, 47 FR 16697. 49 FR 
47467, 50 FR 8428 and 50 FR 9342. 

Under section l-103(b| of Executive 
Order 12188 of January 2. 19*50, the 
functions of the President under section 
2(b) of the Trade Agreements Act of 
1979 (the Act) and section 701(h) of the 
Tariff Act of 1930 as amended, are 
delegated to the United States Trade 
Representative (the Trade 
Representative), who shall exorcise such 
authority with the advice of the Trade 
Policy Committee. 

Now. therefore. William E. Brock. 
United Suites Trade Representative, in 
conform a nce w ith the provisons of 
section 2(b) of the Act. section 701(h) of 
the Tariff Act of 1930 as amended, and 
section 1-103(b) of Executive Order 
12188. does hereby determine, effective 
on the date of signature of this Notice 
that: 

With respect to the Agreement on 
Interpretation and Application of 
Articles VL XVI. and XXIII of the 
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General Agreement on Traiffs and 
Trade (Subsidies Code), the Philippines 
has accepted the obligations of the 
Agreement with respect to the United 
States and should not otherwise be 
denied the benefits of the Agreement. 

In accordance with section 702(b) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1671(b)), as of March 15,1985, the 
Philippines is a "country under the 
Agreement." 

William E. Brock. 

Uni tod States Trade Representative. 

March 15.1965. 

|FR Doc. 85-6709 Filed 3-20-65; 645 am| 

SJU.IMG COOC 31*0-01-41 


SECURITIES AND EXCHANGE 
COMMISSION 

{Release No. 34-21856; SR-NASD-85-1) 

Self-Regulatory Organizations; 

National Association of Securities 
Dealers, Inc.; Order Approving 
Proposed Rule Change 

The National Association of Securities 
Dealers. Inc. ("NASD"), on January 9. 
1983, submitted copies of a proposed 
rule change pursuant to section 19(b)(1) 
of the Securities Exchange Act of 1934 
(the “Act") and Rule 19b-4 thereunder, 
to establish reduced fees ($6.00 per 
month) for non-professional subscribers 
to NASDAQ Level 1 Service and 
NASDAQ/National Market System Last 
Sale Information Services. The NASD 
believes that its definition of "non¬ 
professional." as it relates to the 
proposed rule change, is compatible 
with that of the Consolidated Quote 
System and the Consolidated Tape 
Association. 

Notice of the proposed rule change 
was given in Securities Exchange Act 
Release No. 21701. published in the 
Federal Register (50 FR 5344 February 7, 
1985). No comments on the proposed 
rule change were received. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of Section 
15A and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be. and it hereby is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200.30-3(a)(12). 


Dated. March 15.1985. 

John Wheeler, 

Sisuretary. 

(FR Doc. 85-6755 Filed 3-20-85; 8:45 am) 

billing cooc 


(Release No. 34-21836; File No. SR-NYSE- 
85-41 

Self-Regulatory Organizations; 
Proposed Rule Change by New York 
Stock Exchange, lnc. f Relating to Pilot 
Program To Determine Feasibility of 
Adopting Additional Trade Settlement 
Periods 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 78s(b)(l), notice is hereby given 
that on February 28,1985, the New Stock 
Exchange, Inc. filed with the Securities 
and Exchange Commission the proposed 
rule change as described in Items I, II 
and III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization's 

' Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
a six-month pilot program to determine 
the feasibility of formally amending 
Exchange Rule 64. and policies adopted 
to administer that Rule, to provide for 
additional trade settlement periods. 

II. Self-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections (A), (B), and (C) below of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 

Purpose. The Purpose of the proposed 
rule change is to permit the Exchange to 
run a six-month pilot program testing the 
feasibility of modifying exchange rules 
and policies to allow trades to be 
effected on the Floor of the Exchange for 


settlement periods not presently 
available on the Exchange. 

Currently. Exchange Rule 64 provides 
that contracts resulting from 
transactions effected on the floor may 
be settled only under the following 
conditions: 

(1) Cash —for delivery on the day (T) 
of the contract ("same day settlement"). 

(2) Regular Way— for delivery on the 
fifth business day (T t 5) following the 
day of the contract ("five day 
settlement"). 

(3) Sellers' Option —for delivery 
within the time period specified in the 
option, which may be no less than 6 
business days nor more than 60 
calendar days (T + 6 to T 4 - 60 ) from the 
date of the contract. 

Rule 64 also contains an exception 
providing for "next day settlement" (for 
delivery on the day following the 
contract or T t l) for contracts in rights 
on the second, third, fourth and fifth 
business days preceding the final day 
for subscription, and for "same day 
settlement" on the day preceding the 
final day for subscription. As a matter of 
Exchange policy, "next day settlement" 
contracts arc permitted, to 
accommodate trades effected for tax 
purposes, during the four business days 
at the end of the year when next day 
trades would settle during the calendar 
year and regular way trades would not. 

Several members and members 
organizations have requested the 
Exchange to consider rule changes to 
provide for settlement periods not 
presently available on the Exchange. 
Particular interest has expressed in 
"next day settlement" of Exchange 
contracts throughout the year, rather 
than only at year end. These members 
and member organizations believe that 
additional settlement periods will be 
useful in furthering the investment 
objectives of certuin of their customers. 
As noted above, neither Exchange Rule 
64 nor any Exchange policies allow 
contracts to settle (except in the limited 
circumstances described above) or a 
next day (T ♦ 1) basis, or on a T 12. T 
t3. or T +4 basis. 

The Exchange notes that several 
regional exchanges currently permit 
trades to settle on a next day basis (at 
times in conjunction with other trades 
effected on a cash or no a seller's option 
basin) in those markets, and that a 
number of sizeable transactions, 
apparently resulting from sophisticated 
trading programs conducted by certain 
institutional investors, have been 
effected in those markets on a next day 
settlement basis during the past server.*! 
months. 
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Given the interest expressed by 
member organisations, and the fact that 
next day settlement is permitted on 
regional exchanges, the Exchange 
I • iieves that it would be appropriate at 
this time to test on a “pilot program** 
basis. additional pc nods during which 
trades effected in its market may settle. 
The Exchange intends to initiate the 
pilot progrum by testing next day 
settlement, by mny also determine 
firing the pilot program to test T t 2. T t 
3. and T * 4 settlement as well 
The Exchange acknowledges that 
liditional settlement periods, while 
uccommodating certain member 
organizations and their customers, have 
the potential for possible disrupting their 
own. and other member organizations, 
trade settlement operations, particularly 
if a large number of trades were to be 
Ki ttled on a “non-regular way" busis. 
The Exchange intends to monitor closely 
the impact of any increased “non- 
regular way“ trading on member 
organizations* settlement operations 
If U appears that significant 
iteration.*! problems may develop, the 
I \ change will either terminate the pilot 
program or make such modifications to 
it as it deems appropriate to minimize 
uch problems, if significant operational 
mblrms do not develop, and it appears 
that the additional settlement periods 
»re meeting the needs of member 
"'Uanizations and their customers, the 
1 Athunge will seek to codify formally in 
Kufe 64 such additional settlement 
periods at the conclusion of the pilot 
program. 

Statutory Hosts 

By providing additional time preiods 
for settlement of trades on the 
K\change, the proposed rule change 
promotes the purposes of section 6(b)|5) 
of the Securities Exchange Ad of 1934 in 
that It can be said to “foster cooperation 
md coordination with persons engaged 
m. . . settling . . . and facilitating 
miction in securities.** The proposed 
rule change also promotes the purposes 
;d Section B(bH5| in that it “perfects that 
mechanism of a free and open market.** 
B. Self Regulatory Organization's 
Statement of Burden on Compilation 
The Exchange does not believe that 
the proposed rule change will impose 
uny burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. In fad. by 
providing for settlement periods 

< nmparable to those now in place on 
<4 her exchanges, the proposed rule 
change cun be expected to enhance. 

< nmpelition. 


C. SelfRngvlatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others, 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longet period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change: or 

(BJ Institute proceedings to determine 
whether the proposed rule change 
should be disapproved 

IV. Solicitation of Comments 

^interested persons are invited to 
submit written data, views and 
argument concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street. NW.« 

W ashington. D C. 20549. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission and all written 
communications relating to the proposed 
rule change lietween the Commission 
and any person, other than those thoi 
may be withheld from the public in 
accordance with the provisions of 5 
U.S C. 552 will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 Fifth Street. N.W.. W ashington. D C. 
Copies of such filing will also be 
assailable for inspection and copying at 
the principal office of the above- 
mentioned fcdf-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by Apnl 11. 1985. 

f or the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: March 11.10A5 
fohn Wheeler. 

Secretary. 

|FR Doc. 85-655.1 Hied 3-20-85: 8:45 »m| 

BOUNG COOC M70-01-M 


(Release No. 3S-23631; 70-70891 


The Southern Co.; Proposed 
Indemnification by Holding Company 
of Sureties of Subsidiary 

March 15. 1985. 

The Southern Company (“Southern*'!. 
64 Perimeter Center East, Atlanta. 
Georgia 30348. a registered holding 
company, has filed a declaration with 
this Commission pursuant to section 
12(b) of the Public Utility Holding 
Company Act of 1935 ( M Act“) and Rule 
45 promulgated thereunder. 

Southern proposes, from time to time 
through June 30. 1990, to indemnify 
persons acting as surety on bonds or 
other obligations on behalf of Southern 
Electric International. Inc. (“SET) in an 
aggregate amount of up to SUXUXXUXX) 
at any time. In January 1982. Southern 
formed SF.1 as a direct, wholly owned 
subsidiary to market, to non-affibated 
utilities and industrial concerns 
worldwide, certain capabilities and 
expertise of the Southern electric system 
in planning and operating electric power 
facilities. In the ordinary course of its 
business. SEJ is required to furnish 
various types of bonds, including bid 
bonds, performance bonds, and materia) 
and payment bonds, and must provide 
commercial sureties for its obligations 
under certain of such bonds. The 
proposed indemnification by Southern 
of such sureties will facilitate SEI’s 
obtaining the necessary bonds when 
needed and at more favorable rates than 
if such obligations were not guaranteed. 

The declaration and any amendments 
thereto are available for public 
inspection through the Commission’s 
Office of Public Reference. Interested 
personsAvishing to comment or request 
a hearing should submit their views in 
writing by April 9, 1985. to the Secretary, 
Securities and Exchange Commission. 
Washington. D.C. 20549. and serve a 
copy on the declarant at the address 
specified above. Proof of service (by 
affida%it or. in case of an attorney at 
law. by certificate) should be filed with 
the request. Any request for a hearing 
shall identify specifically the issues of 
fact or law that are disputed. A person 
who so requests will be notified of any 
hearing, if ordered, and will receive a 
copy of any notice or order issued in this 
matter. After said date, the declaration, 
as filed or as it may be amended. may 
be permitted to became effective. 
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For the Commission, by the Division of 
Investment Miinugcment, pursuant to 
delegated authority. 

Shirley E. Hollis. 

Assistant Secretary. 

|FR Due. 85-6754 Filed 3-20-65; 6:45 um| 

BILLING COO€ S010-01-N 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
ICGO 85-017] 

Towing Safety Advisory Committee; 
Charter Renewal 

summary: The Secretary of 
Transportation has approved the 
renewal of the Charter of the Towing 
Safety Advisory Committee. 

The Committee was established in 
accordance with Pub. L 96-380 and was 
recently reauthorized by Pub. L. 98-557. 

The purpose of this Committee is to 
advise the Secretary of Transportation 
on matters relating to shallow-draft 
inland and coustal navigation and 
towing safety. 

FOR FURTHER INFORMATION CONTACT: 

Captain C.M. Holland. USCG. Executive 
Director, Towing Safety Advisory 
Committee, U.S. Coast Cuard (G-CMC/ 
44) Washington, D.C 20593. (202) 426- 
1477. 

Dated: March 14.1985. 

L.C. Kindbom. 

Captain, U.S. Coast Guard. Acting Chief, 
Office of Boating, Public , and Consumer 
Affairs. 

|FR Doc. 85-6719 Filed 3-20-85; 845 «mj 

BILLING COOC 4910-14 M 


Federal Aviation Administration 

Airborne Multipurpose Electronic 
Displays 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of availability of 
technical standard order (TSO) and 
request for comment. 

summary: The proposed TSO-C113 
prescribes the minimum performance 
standard that Airborne Multipurpose 
Electronic Displays must meet in order 
to be identified with the marking **TSO- 
C113.** 

date: Comments must identify the TSO 
Tile number and be received on or before 
June 28. 1985. 

address: Send all comments on the 
proposed Technical Standard Order to: 
Federal Aviation Administration. Policy 
and Procedures Branch, AWS-110, 
Aircraft Engineering Division. Office of 


Airworthiness—File No. TSO-C113, 800 
Independence Avenue, SW, 

Washington, D.C. 20591. 

Or deliver comments to: Room 335, 

800 Independence Avenue, SW. 

Washington. D.C. 20591. 

for further information contact: 

Ms. Bobbie J. Smith, Policy and 
Procedures Branch, AWS-110, Aircraft 
Engineering Division. Office of 
Airworthiness. Federal Aviation 
Administration. 800 Independence 
Avenue. SW. Washington, D.C. 20591. 
Telephone (202) 428-8395. 

Comments received on the proposed 
Technical Standard Order may be 
inspected, before and after the comment 
dosing date at Room 335, FAA 
Headquarters Building (FOB-lOA). 800 
Independence Avenue. SW.. 
Washington. D.C. 20591. between 8:30 
a.m. and 4:30 p.m. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
comment on the proposed TSO listed in 
this notice by submitting such written 
data, views, or arguments as they may 
desire. Communications should identify 
the TSO File number and be submitted to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the Director 
of Airworthiness before issuing the final 
TSO. 

How to Obtain Copies 

A copy of the proposed TSO may be 
obtained by contacting the person under 
‘For Further Information Contact.** 
TSO-C113 references Society of 
Automotive Engineers, Inc. (SAE), 
Aerospace Standard (AS) Document No. 
AS 8034 dated December 30.1982, for 
the minimum performance standard. 
RTCA Document No. DO-178 doted 
November 18,1981. for the software 
requirement and RTCA DO-160A dated 
January 1980, for the environmental 
conditions and test procedures. SAE AS 
Document No. AS 8034 may be 
purchased from the Society of 
Automotive Engineers. Inc.. 400 
Commonwealth Drive. Warrendale. PA 
15096. RTCA Document Nos. DO-178 
and DO-160A may be purchased from 
the Radio Technical Commission for 
Aeronautics Secretariat. One 
McPherson Square. 1425 K Street. NW.. 
Suite 500. Washington, D C. 20005. 

Issued in Washington. D.C., on March 15. 
1985. 

Thomas E. McSwwny, 

Manager, Aircraft Engineering Division . 

(FR Doc. 85-6740 Filed 3-20-85: 8.45 am] 

BILLING COOC 4910-IS-II 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to 0M8 for 
Review 

Dated: March 15.1985. 

The Depar tment of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB (listed by submitting bureau(s)), 
for review and clearance under the 
Paperwork Reduction Act of 1980, Pub. 
L. 98-511. Copies of these submissions 
may be obtained by calling the Treasun 
Bureau Clearance Officer listed under 
each bureau. Comments regarding thes** 
information collections should be 
addressed to the OMB reviewer listed hi 
the end of each bureau's listing and to 
the Treasury Department Clearance 
Officer. Room 7221,1201 Constitution 
Avenue, NW., Washington, D.C. 20220 

Office of Ihe Secretary 

OMB Number 1505-0010 
Form Number FC-2 and FC-2a 
Type of Review: Extension 
Title: Weekly Consolidated Foreign 
Currency Report on Foreign Branches 
and Subsidiaries of United States 
Banks 

OMB Number 1505-0012 
Form Number FC-1 and FC-la 
Type of Review: Extension 
Title: Weekly foreign Currency Report 
of Banks in the United States 
OMB Number 1505-0013 
Form Number FC-4 
Type of Review: Extension 
Title: Quarterly Consolidated Report of 
Assets, Liabilities, and Positions in 
Specified Currencies of Foreign 
Branches and Subsidiaries of Firms in 
the United States 
OMB Number 1505-0014 
Form Number FC-3 
Type of Review: Extension 
Title: Monthly Report of Assets, 
Liabilities, and Positions in Specified 
Foreign Currencies of Firms in the 
United States 

Clearance Officer Joseph F. Maty, 
(202J 535-8020, Office of the Secretary, 
Room 7314. ICC Building, 1201 
Constitution Avenue. NW.. Washington 
D C. 20220. 

OMB Reviewer Judy McIntosh, (202) 
395-8880, Office of Management and 
Budget. Room 3208. New Executive 
Office Building. Washington. D.C. 20503 
(uMipb F. Maty, 

Departmental Reports Management Office. 
|FR Dot- 85-6689 Filed 3-20-65 8:45 am| 

BILLING COOC 4# VO-2S-M 
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1 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE ANO TIME: Monday. March 25. 

1985, 2:00 p.m. (eastern time). 

place: Clarence M. Mitchell, jr.. 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building, 2401 "E" Street. NW., 
Washington. D.C. 20507. 

status: Closed to the public. 

MATTER TO BE CONSIDERED: 

Clotted 

Litigation Authorization; GC 
Recommendations 

iToposed Settlement of Commissioner Charge 
Note,—Any matter no! discussed or 
< oncluded may be carried over to a later 
meeting. (In addition to publishing notices on 
KKOC Commission Meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
•idvance on future Commission sessions. 
Please telephone (202) 534-6748 at all times 
for informution on these meetings). 

CONTACT PERSON FOR MORE 

information: Cynthia C. Matthews. 
Executive Officer, Executive Secretariat, 
at (202) 634-6748. 

Dated: March 18 1985. 

Cynthia C. Matthews. 

Executive Officer. 

This Notice Issued March 16.1965. 

|I R Doc 85-4*887 Filed 3-1WI5; 3:18 pm| 

BILLING COOf C750-0B-M 
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FEOERAL ELECTION COMMISSION 
(Federal Register No. 85-6211) 

PREVIOUSLY ANNOUNCED DATE AND TIME: 

Tuesday, March 19.1985,10.00 a.m. 

THIS MEETING HAS BEEN RESCHEDULED 
for: Wednesday. March 20,1985, at 
10:00 a.m. and this announcement is 
being sent pursuant to 11 CFR 3.5(c). 

• • « • • 

DATE AND time: Tuesday, March 26, 

1985,10.00 a.m. 

place: 1325 K Street. NW.. Washington. 
DC. 

status: This meeting will be closed to 
the public. 

items to be discussed: Compliance. 
Litigation. Audits. Personnel. 

• • • • • 

date and time: Thursday. March 28, 
1985,10:00 a.m, 

place: 1325 K Street, NW., Washington, 
D.C. 

status: This meeting will be open to the 
public. 

MATTERS TO BE CONSIDERED: 

Setting of dates for future meetings 
Correction and approval of minutes 
Eligibility for candidates to receive 
Presidential primary matching funds 
Draft Advisory Opinion #1885-10: Citizens 
for Cantrell Committee 
Notice of Proposed Rulemaking: Contribution 
Limitations for persons and multicandidatc 
committees (11 C.F.R. 1$ 110.1 and 110.2) 
Routine administrative matters 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland. Information officer, 
202-523-4065. 

Marjorie \V. Emmons. 

Secretary of the Commission. 

[FR Doc. 85-0847 Filed 3-19-65; 1:31 pm| 
billing cooe em-oi-N 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 
Pursuant to the provisions of the 
"Government in the Sunshine Act" (5 


U.S.C. 552bL notice is hereby given lhat 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 2:00 p.m. on 
Monday. March 25,1985. to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings. 

Recommendation regarding the 
liquidation of a bank’s assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidating agent 
of those assets: 

Case No. 40.192-SR—State Bank of Bamum. 

Bamum, Minnesota 

Memorandum regarding furniture 
requirements for the Corporation’s 
Atlanta Regional Office. 

Reports of committees and officers: 

Minutes of actions approved by the 
standing committees of the Corporation 
pursuant to authority delegated by the Board 
of Directors. 

Reports of the Division of Bank Supervision 
with respect to applications, requests, or 
actions involving administrative enforcement 
proceedings approved by the Director or an 
Associate Director of the Division of Bank 
Supervision and the various Regional 
Directors pursuant to authority delegated by 
the Board of Directors. 

Discussion Agenda: 

No matters scheduled. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street. 
NW., Washington. D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: March 18 1985. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson. 

Executive Secretary. 

|FR Doc. 85-6848 Filed 3-19-85; 1:31 pm| 

BILLING COOC 6714-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
•'Government in the Sunshine Act" (5 
U.S.C. 552b). notice is hereby given that 
at 2:30 p.m. on Monday, March 25,1985. 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to sections 
552bfc){2), (c)(0), (c)(8). and (c)(9)(A)(ii) 
of Title 5. United States Code, to 
consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Recommendations with respect to ihe 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings. 
termination*of*insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 

Names of persons and name* and locations 
of hanks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(8). (c)(0). and (r)(9)( A)(H) of 
the “Government in the Sunshine Acf* (5 
U SG. 552b(c){6), (c)(0t (c)(0). and 

(cKflXAKTO 

Nofo—Some mutters fulling wilhin this • 
category may be placed on Ihe discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those mutters will oocur at the meeting. 

Discussion Agenda: 

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections tc)(2) and (ego) of 
the “Government in the Sunshine Acf (5 
U.S.C. 552b(c)(2) and (c)(8)). 

The meeting will be held in the Board 
Room on the sixth floor of the FD1C 
Building located at 550—17th Street, 
NW,. Washington. D.C. 

Requests for further information 
concerning the meeting may be directed 


to Mr. Hoyle L Robinson. Executive 
Secretary of the Corporation, at (202) 
309-4425. 

Dated: March 18,1985. 

Federal Deposit Insurance Corporation. 
Hoy le L Robinson. 

Executive Secretary ; 

(FR Doc. 85-8840 Filed .VI9-85*. 1.31 pm) 

BILLING COO€ 61 *4-01-41 
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FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

March IS. 1985. 

TIME and DATE: 3:30 p.m, Friday. March 

15.1985. 

place: Room 6000.1730 K Street. NW. 

Washington. D.C, 

STATUS: Closed (Pursuant to 5 U.S.C 
552b(c)(10)). 

MATTERS TO BE CONSIDERED: The 

Commission will meet to discuss the 
following: 

1. United Mine Workers of America on 
behalf of James Rowe, ct at v. Peabody Coal 
Company, Docket Nos. KENT 82-103-D. etc. 

It wits determined by a unanimous vote of 
Commissions that a meeting be held on (his 
item and that no earlier announcement of the 
meeting was possible. 6 U.SC. 552b(eHl J. 

CONTACT PERSON FOR MORE INFO: Jean 
Ellen. (202) 653-5032. 

Jean II. Ellen, 

Agendo Clerk. 

|FR Doc. 8V6816 Filed 3-19-85; 11:32 am) 

BILLING CODE 17SS-01-SI 
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FOREION CLAIMS SETTLEMENT 
COMMISSION 

(F.C.S.C. Meeting Notice No. 3-851 

Announcement in Regard to 
Commission Meetings and Hearings 
The Foreign Claims Settlement 
Commission, pursuant to its regulations 
(45 CFR Part 504). and the Government 
in the Sunshine Act (5 U.S.C. 552b), 
hereby gives notice in regard to the 
scheduling of open meetings and ora! 
hearings for the transaction of 
Commission business and other matters 
specified, as follows: 

DATE AND time: Friday. March 29,1905 
at 9:30 a.m. 

SUBJECT matter: Consideration of 
Proposed Decisions issued under Ihe 
Vietnam Claims Program (Public Law 
90-606). 

Subject matter listed utxive. not 


disposed of at the scheduled meeting, 
may be carried over to the agenda of (be 
following meeting. 

All meetings arc held at the Foreign 
Claims Settlement Commission, 1111- 
20th Street. NW.. Washington. D.C. 
Requests for information, or advance 
notices of intention to observe a 
meeting, may be directed to: 
Administrative Officer. Foreign Claim* 
Settlement Commission. 1111-20th 
Street. NW., Room 409. Washington. DC 
20579. Telephone: (202) 653-8155. 

Dated at Washington, D.C. on Mrach 19. 
1985. 

Jeanette Matthews, 

Administrative Assistant 

|FR Doc- 85-8877 Filed V19-85; 3;47 pm) 

BILLING COOC 


7 

RAILROAD RETIREMENT BOARD 

Notice of Public Meeting 

Notice is hereby given that the 
Railroad Retirement Board will hold a 
meeting on March 28.1985. 9:00 a.m. nt 
the Board's meeting room on the 8th 
floor of its headquarters building. 644 
North Rush Street Chicago. Illinois, 
60611. 

The agenda for this meeting follows 

(1) Proposed Changes in the RUIA 
Regulations 

(2) Relinquishment of Rights in Coses When* 
a Discharge is Claimed to Have Been 
Wrongful 

(3) Proposed Response to Mr. Bruce 0. Klfv. 
of Equal Employment Opportunity 
Commission s Cleveland Office Regarding 
Board’s Collection of Individual 
Occupation Codes 

(4) Centralization of Control Over Otminul 
Investigations and the Decision to Refer 
Cases for Prosecution 

(5) Appeal from the Determination of Che 
Amount of a Widowers Insurance Annul U 
Under the Railroad Retirement Act. 
Wallace M. Crown. 

The entire meeting will be open to thr 
public. Th« person lo contact for more 
information Is Beatrice Exertld, 
Secretary to the Board. COM No. 312- 
751-4920, FTS No. 387-4920. 

Dated: March 10.1985. 

Beatrice Ezerski, 

Secretary to the Board 

(FR Doc. 0S-6OBU Filed VI0-85; 3:21 pm| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21CFR Parts 211 and 310 

(Docket No. 84N-0311 1 

Adverse Drug Experience Reporting 
Requirements for Marketed 
Prescription Drugs Without Approved 
New Drug or Abbreviated New Drug 
Applications 

agency: Food and Drug Administration. 
action: Proposed rule. 

summary: The Food and Drug 
Administration (FDA) is proposing to 
require manufacturers, packers, and 
distributors of marketed prescription 
drug products that arc not the subject of 
approved new drug or abbreviated new 
drug applications to report to FDA 
whenever the manufacturer, packer, or 
distributor receives information about 
any serious and unexpected adverse 
event associated with the use of one of 
its marketed drug products. FDA is 
taking this action based on recent 
events whereby serious adverse 
reactions, which were associated with 
an intravenous drug product (that was 
not the subject of an approved new drug 
or abbreviated new drug application 
end that is no longer being marketed), 
were not reported to the agency by the 
manufacturer, packer, or distributor. 
Under FDA’s current regulations, neither 
the manufacturer, packer, nor distributor 
of such a product is expressly obligated 
to report serious safety problems to 
FDA. 

dates: Comments by May 20.1985. FDA 
proposes that any final rule based on 
this proposal become effective 60 days 
after its publication in the Federal 
Register. 

address: Written comments to the 
Dockets Management Dranch (HFA- 
305). Food and Drug Administration. Rm. 
4-82. 5600 Fishers Lane, Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Marilyn L Watson, Center for Drugs and 
Biologies (I fFN-360), Food and Drug 
Administration. 5600 Fishers l.ane, 
Rockville. MD 20857. 301-443-3640. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Background 

II. Legislative history 

III. FDA policy for regulating the marketing of 

h prescription drug product without an 
approved application 

IV. Need for Federal regulation to require 
reporting of udverse drug experiences for 
prescription drug products without 
approved applications 


V. Statutory authority 

VI. Relationship to new drug regulations 

VII. Provisions of the regulations 

A. Definitions 

B Who must report 

C. What to report 

D. W r hen to report 

F.. I low to report 

F. Records to t>e maintained 
VUI. Public comment 

IX. Economic assessment 

X. Environmental impact 

XI. Paperwork Reduction Act of 1980 

I. Background 

Section 505(a) of the Federal Food, 
Drug, and Cosmetic Act (the act) 
requires that all new drugs be shown to 
be safe and effective before marketing 
(21 U.S.C. 355(a)). FDA approves an 
application for a new drug only if the 
person submitting the application (the 
applicant) first shows by adequate 
scientific evidence that the drug is safe 
and by substantial evidence that the 
drug is effective for the conditions 
prescribed, recommended, or suggested 
in the product’s proposed labeling. The 
term ’’new drug” is defined in section 
201 (p) of the act (21 U.S.C. 321 (p)). A 
drug is a new drug under that section if 
its composition is not generally 
recognized by qualified experts to be 
safe and effective under the conditions 
of use set forth in its labeling. The 
“newness” of a drug is not determined 
by the length of time it has been in use. 
and a drug that has been marketed for 
many years may still be a “new drug.” 

II. Legislative History 

Prior to 1938, Federal low did not 
provide for premarket approval for 
pharmaceuticals sold in interstate 
commerce. The Food and Drugs Act of 
1906 prohibited introduction into 
commerce of adulterated and 
misbranded drugs, narrowly defined, 
and provided only criminal sanctions 
and seizure for violations. 

The act as passed by Congress in 1938 
established a system of premarket 
clearance for drugs under which 
applicants seeking drug approval were 
required to submit to FDA a new drug 
application (NDA) containing, among 
other things, data showing the drug's 
safety. (Sections 201(p)(1) and 505(a) as 
enacted.) The law at that lime provided 
that an NDA would automatically 
become effective (f.e„ the product could 
be lawfully marketed) in 180 days 
following submission of the application, 
unless FDA affirmatively determined 
that the NDA was not approvable. In 
implementing the provisions of the act. 
IDA established a policy prohibiting the 
use of data in “pioneer" NDA's (original 
NDA’s) by subsequent applicants. 
Consequently, the sponsor of a drug 


product that duplicated a previously 
approved product was required to 
develop its own evidence of the drug's 
sfety. This policy did not. however, 
discourage the submission of large 
numbers of NDA's for duplicate drug 
products. In 1942, to cope with the 
problem of reviewing a growing number 
of NDA's in relation to its limited 
resources, which was aggravated by 
war-related staff shortages, the agency 
adopted the practice of examining each 
application to determine whether the 
product wus a new drug under the 
statutory definition of that term, and of 
giving advisory' opinions that certain 
new versions of approved drugs were 
not “new drugs" and therefore could be 
marketed without approved NDA’s. 

In addition to products for which an 
NDA had become effective, many 
products were marketed, without an 
effective NDA. that were identical, 
similar, or related to a product with an 
effective NDA. These manufacturers 
either concluded that their products 
were generally recognized as safe 
because an NDA was in effect for the 
“pioneer" drug (the original NDA’d drug 
product), or received an advisory 
opinion from the agency that an NDA 
was not required because their product 
was generally recongized as safe (i.e., 
not a “new drug"). 

In 1962. Congress amended the drug 
approval provisions of the act to require 
affirmative NDA approval before 
marketing on the basis of a showing that 
a drug product was not only safe but 
also effective. The 1962 amendments 
also established requirements for 
reporting to FDA information concerning 
adverse effects and other clinical 
experience or data relating in any way 
to the safety and efficacy of new drugs 
approved for marketing (Pub. L 87-781 
(October 10.1962)). 

Under the 1962 amendments, the 
effectiveness requirement was made 
applicable, after a 2-year transitional 
period, to drugs approved only for safety 
before 1962. To implement this 
congressional mandate. FDA undertook 
a program for evaluating drugs that had 
been approved before October 10.1962. 
to determine whether they were 
supported by substantial evidence of 
effectiveness as the law now requires. 
The systematic evaluation of these 
drugs and the implementation of the 
findings of this evaluation became 
known as the Drug Efficacy Study 
Implementation (DESI). Under this 
program. FDA contracted with the 
National Academy of Sciences/National 
Research Council (NAS/NRC), which in 
lum established panels of experts to 
review available evidence of 
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i ffectiveness and provide 
recommendations to the agency. FDA 
took the NAS/NRC panels' 
recommendations into account when 
reaching conclusions about the 
effectiveness of these many drugs, and 
these conclusions have been announced 
by various notices published in the 
Federal Register. These notices, referred 
to as DKSI notices, set forth the 
acceptable marketing conditions for the 
class of products covered by the notice. 
Ihe DESI review covered over 4,000 
products which received effective 
NDA’s between 1936 and 1962. In 
addition to being applicable to the 
original NDA’d drug product, these 
notices also covered identical, similar, 
or related drug products by requiring 
NDA’s or abbreviated NDA's (ANDA’s) 
for those products, too. In order to fulfill 
the mandate of the 1962 amendments to 
apply the requirements of effectiveness 
to all identical similar, or related drug 
products as well as to the pioneer 
NDA’s, it was necessary to revoke all 
advisory opinions about the new drug 
status of a drug product. Accordingly, 
the agency published in the Federal 
Register of May 28.1966 (33 FR 7756) a 
formal statement, now codified as 
§ 310.100 (21 CFR 310.100). revoking all 
opinions previously given to Ihe effect 
that a drug is “not a new drug“ or “no 
longer a new drug." 

III. FDA Policy for Regulating the 
Marketing of a Prescription Drug 
Product Without an Approved 
Application 

There are a number of marketed 
prescription drug products that were 
neither included in the DESI review nor 
covered by a new drug application 
approved since the passage of the Drug 
Amendments of 1962. Drug products 
may not have been included in the DESI 
review because they were not covered 
by an effective pioneer NDA or because 
their manufacturer failed to submit 
information as requested by the agency. 
Drug products may have been marketed 
without an effective NDA because they 
have been regarded by the manufacturer 
as protected by the 1938 “grandfather" 
clause in section 201(p)(l) of the act or 
by the “grandfather" clause in section 
107(c) of the 1962 Amendments. (These 
grandfather" clauses exempt from the 
‘new drug" definition certain products 
with, among other things, a long and 
continuous marketing history.) Many of 
(he drug products involved are identical 
similar, or related to drugs reviewed by 
NAS/NRC, and thus have been or will 
be included in subsequent DESI notices, 
while others involved are identical 
similar, or related to pre-1983 drugs. 
Based on information obtained from 


FDA’s drug listing files, there are 
approximately 5.000 products marketed 
as prescription drug products without 
approved new drug or abbreviated new 
drug applications. These products have 
been preliminarily classified as follows: 
(a) Approximately 1.800 as being 
identical similar, or related to drugs 
reviewed by NAS/NRC; (b) 
approximately 2.400 as being identical 
similar, or related cither to pre-1962 
drugs not reviewed by NAS/NRC or to 
pre-1938 drugs; and (c) the remaining 
products under miscellaneous 
categories, including biological products, 
oral vitamin products whose food-drug 
status needs to be determined, products 
whose marketing status will be 
determined by the agency’s ongoing 
review of over-the-counter (OTC) drugs, 
and diagnostic products whose drug/ 
device status needs to be determined. 

FDA’s policy for regulating marketed 
drug products subject to the DESI 
review is set forth in Compliance Policy 
Guide 7132C.02. This policy defers 
enforcement action against marketed, 
unapproved pre-1962 prescription drug 
products until FDA has completed the 
DESI review of those products, except 
when questions arise concerning 
specific products (such as those 
regarding safety). In this way, FDA's 
enforcement policy under the DESI 
program provides a strategy to deal on a 
priority basis with those drug products 
which most affect public health and 
safety and for which a final 
determination on effectiveness has been 
made. Older marketed drug products 
(e.g., pre-1938 drug products) generally 
have been considered a lower priority 
because they have posed few serious 
safety issues. 

FDA has recently revised Compliance 
Policy Guide 7132C.02 because of the E- 
Ferol incident (described below). The 
effect of this revision is to raise the 
enforcement priority of certain 
designated types of prescription drug 
products marketed without approved 
NDA’s or ANDA’s. FDA announced the 
availability of the revised Guide in the 
Federal Register of September 27. 1984 
(49 FR 38190). 

IV. Need for Federal Regulation to 
Require Reporting of Adverse Drug 
Experiences for Prescription Drug 
Products Without Approved 
Applications 

FDA recently became awure of 
reports of adverse reactions, including 
deaths, that were associated with a 
newly marketed vitamin E product (E- 
Ferol) that did not have an approved 
NDA or ANDA. Although FDA was 
aware of the product prior to the reports 
of adverse effects, the product was not 


regarded as subject to enforcement 
action before the reports of adverse 
effects, because the product was 
regarded as a member of a class of 
products for which enforcement action 
has been deferred under the compliance 
policy in effect at the time, described 
above. Oral forms of vitamin E were 
marketed before the passage of the 1938 
act when NDA’s were not required. 
Vitamin E as an intramuscular injection 
was available by the late 1940's, also 
without an NDA. Vitamin E was also 
included in intervenous multivitamin 
preparations approved prior to 1962. 

When FDA learned of the reports of 
adverse effects that appeared to be 
associated with the unapproved E-Ferol 
product, it acted promptly to investigate 
the product and work with the 
distributor to initiate a recall. The 
distributor agreed to recall all stocks of 
the product and to discontinue its 
marketing. During FDA’s investigation, 
however, the agency learned that the 
distributor had received reports of 
adverse effects several months earlier 
and had not submitted them to the 
agency. Under FDA’s regulations, these 
reports were not explicitly required to 
be submitted to the agency, because the 
regulations, on their face, speak only to 
“NDA applicants.” As stated above. E- 
F’erol was marketed without an 
approved NDA. If the distributor of E- 
Ferol had submitted that information to 
FDA. the agency would have been able 
to evaluate the product’s safety much 
earlier and may have been in a position 
to prevent further adverse effects. Based 
on these events. FDA has concluded 
that an explicit requirement to submit 
reports of important adverse effects 
associated with the use of unapproved 
new drug products is needed to meet the 
congressional intent that the agency 
have available at a meaningful time 
reports of such adverse drug effects. 

Congress has required that important 
safety information relating to all human 
prescription drug products be made 
available to FDA so that the agency can 
take appropriate action to protect the 
pubtic health when necessary. The 
requirement appears in two statutory 
provisions of the act: section 505(j) (21 
U.S.C. 355(j)). relating to new drugs; and 
section 704 (21 U.S.C. 374). relating to all 
prescription drugs. Current regulations 
under 5 310.300 require the reporting to 
FDA of adverse drug experiences with 
drug products having approved 
applications. However, neither 
manufacturers, packers, nor distributors 
are explicity required to report to FDA 
adverse drug experiences with marketed 
prescription drug products that do not 
have approved applications. Therefore. 
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in order to provide FDA with the 
information it needs to monitor 
effectively the safety of all marketed 
prescription drug products, FDA 
proposes to establish a requirement that 
all manufacturers, packers, and 
distributors of marketed prescription 
drug products without approved NDA’s 
or ANDA’s submit to FDA (1) reports of 
adverse experiences, that are both 
serious and unexpected, associated with 
the use of such products and (2) any 
significant increase in the frequency of 
an adverse drug experience that is both 
serious and expected. 

V. Statutory Authority . 

The act establishes a comprehensive 
scheme for the regulation of drugs. A 
new drug, as defined by section ZOlfp) 
of the act. may not be marketed without 
an approved new drug application as 
required by section 505(a) of the act 
While a new drug may not be approved 
for marketing unless it has been shown 
to be safe and effective, the act 
recognizes that new information may 
require the withdrawal of approval of 
the drug under section 505(e) of the act 
To facilitate a determination whether 
NDA approval should be withdrawn, 
section 505(j) of the act requires that 
applicants with approved NDA’s 
establish and maintain records and 
make reports to the Secretary, 
Department of Health and Human 
Services, of data relating to clinical 
experience received by the applicant. 

While section 505(j) of the act applies 
in terms to applicants with approved 
NDA’t, FDA has concluded that this 
provision applies to all drug products 
subject to FDA’s DFS1 review, whether 
or not the products are subject to an 
approved NDA. Pending the completion 
of the DES1 review, these drug products 
are covered by NDA’s that were 
"deemed approved” under the transition 
provisions of the Drug Amendments of 
1962. and they derive their current 
marketing status from NDA approvals 
that were effective prior to 1962. See 
Drug Amendments of 1962, Pub. L. 87- 
781, section 107(c)(2)*(4), 21 U.S.C. 321 
note; VSVPharmaceutical Corp. v. 
Weinberger. 412 U.S.,655 (1973). In 
addition, FDA has concluded that 
section 505(j) of the act should be 
followed as establishing conditions 
applicable to the exercise of the 
agency's enforcement discretion with 
respect to the marketing of all new drug 
products without NDA approvals. The 
overall framework of the act. which 
covers new drugs from investigation 
through commercial marketing, reflects 
the congressional intent to require 
manufacturers to obtain NDA approval 
for nil new drug products and to submit 


to FDA reports of clinical experience for 
those products. Under section 505( j). the 
reporting requirements for approved 
new drug products take effect when the 
products are introduced to the 
commercial market. Because reports of 
adverse effects are no less Important for 
unapproved new drugs than for 
approved new drugs, the agency has 
determined that the public should not be 
denied the important public health 
benefits associated with the reporting 
requirements merely because FDA, in 
the exercise of its enforcement 
discretion, has delayed the 
establishment of marketing conditions 
for the approval of certain classes of 
products. Rather than to continue to 
defer both the approval and reporting 
requirements for these unapproved 
products, the agency has concluded that, 
upon promulgation of these regulations 
in final form, it compliance policy 
should be revised to provide that 
deferred enforcement action with 
respect to the new drug status of an 
unapproved drug product will be 
conditioned on compliance by 
manufacturers, packers, and distributors 
with the final rule. Therefore, any 
unapproved prescription product 
previously subject to the agency’s 
detferred enforement policy w ith respect 
to its new drug status may be 
immediately subject to action as an 
unapproved new drug in violation of 
section 505(a) of the act. unless its 
manufacturer, packer, and distribution 
comply with the regulations requiring 
manufacturers, packers, and distributors 
of unapproved new drug products to 
establish and maintain records and to 
submit reports of serious and 
unexpected adverse events to FDA. 

Other provisions of the act also 
provide authority for the proposed 
requirement. Under section 704(a) of the 
act. FDA is authorized to inspect records 
that are required to be maintained for oil 
prescription drugs. In addition, under 
the same section, inspection is 
specifically permitted not only for 
research data required by regulation 
relating to new drugs and antibiotic 
drugs, but also for "data relating to other 
drugs * * * which in the case of a new 
drug w'ould be subject to reporting or 
inspection under lawful regulations 
issued pursuant to section 5Q5(j) * * */* 
Furthermore, under section 501(a)(2)(B) 
of the act. a drug is adulterated unless 
the methods used in its manufacture, 
processing, packing, and holding, and 
the facilities and controls used therefor, 
conform to current good manufacturing 
practices (CGMP) so that the drug meets 
the safety and effectiveness 
requirements of the act. Drug 


manufacturers and packers are required 
by CGMP regulation (21 CFR 211.198) to 
establish and maintain a complaint file 
and by CCMP regulation (21 CFR 
211.180(c)) to provide access to. and 
copying of, the complaint file by 
authorized FDA representative. 
Information available to FDA through 
the complaint file may establish that 
NDA approval for a drug product should 
be withdrawn under section 505(e) of 
the act. In addition, such information 
may also establish that a new drug 
product, whether or not subject to an 
approved application, is misbranded by 
false or misleading labeling under 
section 502(a) of the act. that the product 
fails to bear odquate warnings under 
section 502(f)(2) of the act. or that 
product is dangerous to health within 
the meaning of section 502(j) of the act 
when used as directed in its labeling. 
These circumstances commonly are 
remedied through labeling revisions or 
voluntary recalls that may be requested 
by FDA and that are closely monitored 
by the agency. Absent voluntary recall, 
a determination of misbranding may 
require that FDA recommend that the 
United States Department of justice 
initiate seizure action under section 304 
of the act (21 U.S.C 334) or seek 
injunctive relief under section 302 of the 
act (21 U.S.C 332). Further, the 
information may justify FDA's 
dissemination of public information 
under section 705 of the act (21 U.S.C 
375). 

Voluntary recalls and the regulatory 
actions available to FDA with respect to 
both approved and unapproved new 
drugs will more effectively protect the 
public health the earlier that reports of 
serious and unexpected adverse effects 
associated with the use of drugs are 
made available to the agency. Section 
701(a) of the act (21 U.S.C. 371(a)) 
authorizes FDA to promulgate 
regululions for the efficient enforcement 
of the act. Weinberger v. Hynson , 
l Yestcott & Dunning. Inc 412 U S. 609 
(1973). See also National Association of 
Pharmaceutical Mfgrs. v. FDA , 637 F.2d 
877 (2d Cir. 1981); Natio/fai 
Confectioners Ass'n v. Cali fa no. 569 
F.2d 690 (D.C. Cir. 1978). The agency has 
concluded that the enforcement and 
publicity provisions of the act could be 
more efficiently enforced for the 
protection of the public health under the 
proposed reporting requirement. The 
submission of the required reports will 
enable FDA to determine at the earliest 
possible time whether to request a 
manufacturer, packer, or distributor to 
recall a product from the marked or to 
recommend seizure or injunction action 
to halt the marketing of the product and 
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jo remove it from the market. Such 
* tion, initiated promptly, may avert 
further adverse effects that may be 
associated with the use of the product 

Failure of a manufacturer, packer, or 
distributor to comply with these 
regulations may subject the unapproved 
drug product to seizure as adulterated 
under section 501(a)(2)(B) of the act. A 
manufacturer, packer, or distributor who 
f.cls to comply with the regulations may 
be subject to prosecution for causing the 
interstate shipment of a product 
adulterated under section 501(a)(2)(B) of 
the act or for failure to comply with 
section 704(a) of the act. 

VI. Relationship to New Drug 
Regulations 

The agency believes that the need to 
require the reporting to FDA of 
important adverse drug expeience 
information associated with the use of 
an unapproved marketed prescription 
drug product is sufficiently similar to 
that for an approved prescription drug 
product (i.e.. protection of the public 
health) to warrant similar reporting 
requirements in most instances. In the 
Federal Register of February 22.1985 (50 
FR 7452). FDA published revised 
regulations governing the approval for 
marketing of new drugs for human use. 
which included revisions to its adverse 
drug experience reporting requirements. 
The provisions of this proposed rule are 
based on the 15-day "Alert report’* 
requirements set forth in that final rule. 

VII. Provisions of the Regulations 

V Definitions 

Section 310.305(b) of the proposed role 
sets out definitions applicable to the 
n porting requirements for prescription 
drugs without approved NDA’s or 
ANDA’s. "Adverse drug experience" is 
defined in proposed $ 310.305(b)(2) as 
uny adverse event associated with the 
use of a drug in humans, whether or not 
considered drug related, including the 
following: an adverse event occurring in 
the course of the U 9 e of a drug product in 
professional practice; an adverse event 
c curring from drug overdose, whether 
accidental or intentional: an adverse 
rvent occurring from drug abuse: an 
adverse event occurring from drug 
withdrawal; and any significant failure 
of expected pharmacological action. 
Although this definition broadly 
identifies the specific groups of drug 
experiences FDA believes arc necessary 
to monitor an approved drug's safety in 
n postmarketing environment, this 
proposed rule provides only for the 
reporting of adverse drug experiences 
that are: (a) Both serious and 
unexpected: or (b) reflect a significant 


increase in frequency of an adverse drug 
experience that is both serious and 
expected. 

"Unexpected” is defined in proposed 
S 310.305(b)(3) as an adverse drug 
experience that is not listed in the 
current labeling for the drug product and 
includes an event that may be 
symptomatically and 
pathophysiologically related to an event 
listed in the labeling, but differs from the 
event because of greater severity or 
specificity. For example, under this 
definition, hepatic necrosis would be 
unexpected (by virtue of greater 
severity) if the labeling only referred to 
elevated hepatic enzymes or hepatitis. 
Similarly, cerebral thromboembolism 
and cerebral vasculitis would be 
unexpected (by virtue of greater 
specificity) if the labeling only listed 
cerebral vascular accidents. 

"Serious" is defined in proposed 
5 310.305(b)(4) as an adverse drug 
experience that is life-threatening, is 
permanently disabling, requires 
inpatient hospitalization, or requires 
prescription drug therapy. In addition, 
an adverse drug experience with one of 
the following outcomes is always 
considered serious: death, congenital 
anomaly, cancer, or overdose. 

"Increased frequency” is defined in 
proposed ( 310.305(b)(5) to mean an 
absolute increase in the number of 
reports of an adverse drug experience 
received during a specified time period 
compured to the number of similar 
adverse drug experience reports 
received during an equivalent time 
period in the past. Thus, the definition of 
increased frequency is necessarily 
based on an analysis of a series of 
previous adverse drug experience 
reports. 

A Who Must Report 

This proposal would require any 
person whose name appears on the 
label of an unapproved marketed 
prescription drug product as its 
manufacturer, packer, or distributor to 
establish and maintain records and 
make reports of any serious and 
unexpected adverse drug experience 
and uny significant increase in 
frequency of a serious adverse drug 
experience. FDA recognizes that it may 
receive unnecessary multiple reports of 
the same incident if manufacturers, 
packers, and distributors are all 
required to report. In order to avoid 
unnecessary duplicate reporting of the 
same incident, proposed $ 310.305(c)(5) 
would permit packers and distributors, 
in lieu of submitting reports to FDA. to 
submit reports of all serious adverse 
drug experiences to the manufacturer. 
This would allow the manufacturer to 


report to FDA individual reports of 
serious, unexpected adverse drug 
experiences (including followup 
reports), in accordance with proposed 
§ 310.305(c)(1) and (3), as well as reports 
of significant increases in frequency of 
serious, expected adverse drug 
experiences, in accordance with 
proposed $ 310.305(c)(4). In these 
circumstances, the manufacturer would 
be required to comply with all 
requirements of proposed $ 310.305, 
even if the manufacturer’s name does 
not appear on the label of the drug 
product. The proposal would require the 
packer and distributor to maintain in its 
adverse drug experience files a copy of 
each adverse drug experience report 
submitted to the manufacturer, the date 
the report was received by the packer or 
distributor, the date the report was 
submitted to the manufacturer, and the 
name and address of the manufacturer. 

C. What to Report 

Under proposed 5 310.305(c), 
manufacturers, packers, and distributors 
of marketed prescription drug products 
without approved NDA’s or ANDA’s 
would be required to report to FDA any 
information received by the 
manufacturer, packer, or distributor or a 
serious, unexpected adverse drug 
experience associated with the use of its 
drug product and any significant 
increase in the frequency of a serious, 
expected adverse drug experience. The 
primary objective of this reporting 
requirement is to signal potential serious 
safety problems with marketed 
prescription drug products and thereby 
improve public health protection. In 
order to facilitate determining if a report 
meets the definition of unexpected, the 
agency proposes to require that the 
manufacturer, packer, or distributor 
include with each report a copy of the 
current labeling for the product. 

FDA does not believe that the E-Ferol 
incident or the agency’s experience with 
older marketed drugs without approved 
NDA’s warrants the reporting of 
expected and nonserious types of 
adverse drug experiences. Such 
reporting would burden the adverse 
drug experience system with a large 
number of reports of expected or 
nonserious reactions, without 
corresponding public health benefit. 

Manufacturers, packers, and 
distributors should submit these reports 
to FDA within the specified time period 
even if they have not obtained complete 
information about the experience. 
Complete information should be 
included in a followup report. Under this 
proposed rule. FDA would require 
manufacturers, packers, and 
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distributors to investigate promptly all 
serious, unexpected adverse drug 
experiences nnd submit followup 
reports. If a manufacturer, packer, or 
distributor seeks, but cannot obtain, 
additional information about an 
experience, FDA may require a followup 
report that briefly describes the steps 
taken to seek additional information and 
the reason the new information is 
unobtainable. If a packer or distributor 
elects to submit adverse drug experience 
reports to the manufacturer rather than 
FDA, the manufacturer would be 
responsible for investigating the reports 
and submitting followup reports to FDA. 

As noted above, the agency proposes 
to require that any significant increase 
in the frequency of a serious, expected 
udverse drug experience be reported to 
FDA. In order to meet this requirement, 
manufacturers, puckers, and distributors 
would be required to review annually 
the frequency of reports of serious, 
expected adverse drug experiences. 
Under the proposed rule. FDA would 
require these reports to be submitted in 
narrative form, including the time period 
on which the increased frequency is 
based, the method of analysis, and the 
interpretation of the results. As noted 
above, if a packer or distributor elects to 
subnut adverse drug experience reports 
to the manufacturer rather than to FDA. 
as provided in proposed f 210.305(c)(5). 
that packer or distributor would be 
responsible for submitting all serious 
adverse drug experience reports to the 
manufacturer so that the manufacturer 
can comply with the requirements in 
proposed S 310.305(c)(4) regarding the 
reporting of significant increases in 
frequency. 

D. W hen to Report 

Under this proposal. FDA would 
require adverse drug experience reports 
to be submitted to FDA within 15 
working days of the initial receipt by the 
manufacturer, packer, or distributor of 
the information. Followup reports would 
be required to be submitted within 15 
working days of the receipt of new 
information or as requested by FDA. If 
the pucker or distributor elects to submit 
the report to the manufacturer rather 
than to FDA. as provided in proposed 
5 310.395(c)(5). the manufacturer w ould 
be required to report to FDA within 15 
working days of its receipt of the 
information from the packer or 
distributor. Under these circumstances, 
the packer or distributor would be 
required to submit the report to the 
manufacturer within 3 working days of 
its receipt. The 15-day report would be 
called an “Alert report." 


K. How to Report 

Proposed § 310.305(d) would provide 
that a manufacturer, packer, or 
distributor would report each adverse 
drug experience on a Form FDA-1639 
(Drug Experience Report). That is the 
standard format used by IDA to collect 
information on individual adverse drug 
experiences associated with any 
marketed drug. The proposal, however, 
would permit a manufacturer, packer, or 
distributor to submit computer¬ 
generated reports or to use other 
formats, subject to the approval of 
FDA's Division of Drug and Biological 
Product Experience (HFN-730h The 
proposed rule would require the 
submission of one copy of each report. 
All adverse drug experience reports 
would be required to be submitted to 
FDA's Division of Drug and Biological 
Product Experience (HFN-730). The 
proposed rule urges manufacturers, 
packers, and distributors not to include 
names nnd addresses of individual 
patients in udverse drug experience 
reports, although some other identifier, 
such as initials or code numbers, should 
be included. Initials and codes are 
useful in eliminating duplicate reports of 
an adverse drug experience. Names of 
patients, individual reporters, health 
care practitioners, hospitals, and any 
geographic indentificr are not releasable 
to the public under FDA's public 
information regulations in Part 20 (21 
CFR Part 20). 

F. Records to he Maintained 

Pruposed | 310.305(f) would require 
that each manufacturer, packer, and 
distributor establish and maintain a 
record of any information received by it 
concerning its drug product that, under 
} 310.305. is required to be reported to 
FDA and that is required to be reviewed 
annually with respect to detecting 
significant increases in frequency, 
including raw datu and any 
correspondence relating to the adverse 
drug experiences. A manufacturer's or 
packer's existing CGMP complaint file 
could also serve as its adverse drug 
experience report file. FDA proposes to 
revise { 211.198 of the CGMP regulations 
to require procedures for the review of 
complaints to determine whether they 
include serious and unexpected adverse 
events that are required to be reported 
to FDA. 

The proposed regulations would 
require that the records be maintained 
for a period of 10 years. 

VIII. Public Comment 

Comments from the public or any 
other interested party concerning any 
aspect of this proposed rule are invited. 


IX. Economic Assessment 

The agency has examined the 
regulatory impact and regulatory 
flexibility implications of the proposed 
regulation in accordance with Executive 
Order 12291 and the Regulatory 
Flexibility Act (Pub. L 96-354). Baser! on 
the assumptions and analysis presented 
in the threshold assessment for this 
proposed regulation (a copy is on file in 
the Dockets Management Branch 
(address above)), the agency has 
estimated that the regulation as 
proposed would generate costs that arc 
well below the thresholds that signify a 
major rule and, thus, the proposed 
regulation does not require a regulatory 
impact analysis. 

As explained in the threshold 
assessment, FDA estimates that the 
number of initial reports of a serious 
and unexpected adverse drug 
experience submitted annually to the 
agency under the proposed regulation 
will be approximately 1000, and the 
number of followup reports will be 
approximately 200. Assuming that an 
average of one to three person-hours 
would be required by a pharmaceutical 
firm to complete each report FDA 
estimates that the total annual costs of 
complying with the reporting 
requirements of the proposed regulation 
w ill be approximately $60,000. 

FDA also concludes that the proposed 
regulation would not produce a 
significant economic impact on a 
substantial number of small entities and 
thus does not require a regulatory 
flexibility analysis. Although small firms 
comprise a substantial number of the 
manufacturers, packers, and distributor* 
of unapproved prescription drug 
products, the economic impact on these 
small entities would not be large enoug!) 
to require a regulatory flexibility 
analysis. Therefore, the agency certifies 
that the proposal, if adopted, would not 
have a significant economic impact on a 
substantial number of small entities. 

X. Environmental Impact 

The agency has determined pursuant 
to 21 CFR 25.24(b)(12) (proposed 
December 11. 1979, 44 FR 71742) that this 
proposed action is of a type that does 
not individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

XI. Paperwork Reduction Act of 1980 

Section 310.305(c) and (f) of this 
proposed rule contains collection of 
information requirements. As required 
by section 3504(h) of the Paperwork 
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Reduction Act of I960. FDA has 
submitted a copy of this proposed rule 
to the Office of Management and Budget 
(OMB) for its review of these collection 
of information requirements. Other 
organizations and individuals desiring 
to submit comments on the collection of 
information requirements should direct 
them to FDA's Dockets Management 
Branch (address above) and to the 
Office of Information and Regulatory 
Affairs. OMB. Rm. 3208, New Executive 
Office Bldg.. Washington, DC 20503. 

Attn: Bruce Artim (Telephone: 2*12-395- 
7318). 

last of Subjects 

21 CPR Part 211 

Drugs, manufacturing, Libeling, 
laboratories. Packaging and containers. 
Warehouses. 

21 CFR Part 310 

Administrative practice and 
procedure. Drugs. Medico! devices. 
Reporting and recordkeeping 
requirements. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 501, 502. 
505.701. 704. 52 Stat. 1049-1053 as 
amended, 1055-1056 as amended, 67 
Stat. 477 as amended (21 U.S.C. 351, 352. 
355, 371, 374)) and under 21 CFR 5.11. it 
is proposed that Parts 211 and 310 be 
^mended as follows: 

PART 211-CURRENT GOOD 
MANUFACTURING PRACTICE FOR 
FINISHED PHARMACEUTICALS 

1. Part 211 is amended in 5 211.198 by 
adding a new sentence at the end of 
paragraph (a) to read as follows: 

§ 211.198 Complaint files. 

(a) • • • Such procedures shall 
include provisions for review to 
determine whether the complaint 
represents a serious and unexpected 
adverse drug experience which is 
required to be reported to the Food and 
Drug Administration in accordance with 
5 310.305 of this chapter. 

• • • • • 

PART 310—NEW DRUGS 

2. Part 310 is amended by adding new 
§ 310.305 to read as follows: 

$310,305 Records srvd reports concerning 
adverse drug experiences on market 
prescription drugs for human use without 
approved new drug applications. 

(a) Scope. FDA is requiring 
manufacturers, packers, and distributors 
of marketed prescription drug products 
that are not the subject of an approved 
new drug or abbreviated new drug 
application to establish and maintain 


records and make reports to FDA of (1) 
all serious, unexpected adverse drug 
experiences associated with the use of 
their drug products and (2) any 
significant increase in the frequency of a 
serious, expected adverse drug 
experience. These reports will enable 
FDA to protect the public health by 
helping to monitor the safety of 
marketed drug products and to assure 
that these drug products are not 
adulterated or misbranded. 

(b) Definitions, The following 
definitions of terms apply to this section: 

(1) "FDA" means the Food and Drug 
Administration. 

(2) “Adverse drug experience*’ means 
any adverse event associated with the 
use of a drug in humans, whether or not 
considered drug related, including the 
following: an adverse event occurring in 
the course of the use of a drug product in 
professional practice; and adverse event 
occurring from drug overdose, whether 
accidental or intentional; an adverse 
event occurring from drug abuse; an 
adverse event occurring from drug 
withdrawal; and any significant failure 
of expected pharmacological action. 

(3) “Unexpected” means an adverse 
drug experience that is not bated in the 
current labeling for the drug product and 
includes an event that may be 
symptomatically and 
pathopliysiologically related to an event 
listed in the labeling, but differs from the 
event because of greater severity or 
specificity. For example, under this 
definition, hepatic necrosis would bo 
unexpected (by virtue of greater 
severity) if the labeling only referred to 
elevated hepatic enzymes or hepatitis. 
Similarly, cerebral thromboembolism 
and cerebral vasculitis would be 
unexpected (by virtue of greater 
specificity) if the labeling only listed 
cerebral vascular accidents. 

(4) “Serious** means an adverse drug 
experience that is life-threatening, is 
permanently disabling, requires 
inpatient hospitalization, or requires 
prescription drug therapy. In addition, 
an adverse drug experience with one of 
the following outcomes is always 
considered serious: death, congenital 
anomaly, cancer, or overdose. 

(5) “Increased frequency** means an 
absolute increase in the number of 
reports of an adverse drug experience 
received during a specified time period 
compared to the number of similar 
adverse drug experience reports 
received during an equivalent time 
period in the past. 

(c) Reporting requirements—15-day 
“A/erf reports, “ (1) Any person whose 
name appears on the label of a 
marketed prescription drug product as 
its manufacturer, packer, or distributor 


shall report to FDA each adverse drug 
experience received or otherwise 
obtained that is both serious and 
unexpected as soon as possible but in 
any case within 15 working days of 
initial receipt of the information. Each 
report shall be accompanied by a copy 
of the current labeling for the drug 
product. 

(2) Each person identified in 
paragraph (c)(1) of this section shall 
submit one copy of each report to the 
Division of Drug and Biological Product 
Experience (HFN-730), Center for Drugs 
and Biologies, Food and Drug 
Administration. 5000 Fishers Lane, 
Rockville. MD 20857. 

(3) Each person identified in 
paragraph (c)(1) of this section shall 
promptly investigate all serious, 
unexpected adverse drug experiences 
that are the subject of these 15-day Alert 
reports and shall submit followup 
reports within 15 working days of 
receipt of new information or as 
requested by FDA. If additional 
information is not obtainable, a 
followup report may be required that 
describes briefly the steps taken to seek 
additional information and the reasons 
why It could not be obtained. 

(4) Each person identified in 
paragraph (c)(1) of this section shall 
review annually the frequency of reports 
of adverse drug experiences that are 
both serious and expected, received or 
otherwise obtained, and report any 
significant increase in frequency as soon 
as possible but in any case within 15 
working days of determining that a 
significant increase in frequency exists. 
Reports of a significant increase in 
frequency are required to be submitted 
in narrative form (including the time 
period on which the increased frequency 
is based, the method of analysis, and the 
interpretation of the results), rather than 
using Form FDA-1639. 

(5) In order to avoid unnecessary 
duplication in the submission of. and 
followup to. reports required in this 
section, including reports required by 
paragraph (c)(4) of this section, a 
packer's or distributor's obligations may 
be met by submission of all reports of 
serious adverse drug experiences to the 
manufacturer of the drug product. If a 
packer or distributor elects to submit 
these adverse drug experience reports to 
the maufacturer rather than to FDA. it 
shall submit each report to the 
manufacturer within 3 working days of 
its receipt by the packer or distributor, 
and the manufacturer shall then comply 
with the requirements of this section 
even if its name does not appear on the 
label of the drug product. Under this 
circumstance, the packer or distributor 
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shall maintain a record of this action 
which shall include: 

(1) A copy of each drug experience 
report. 

(ii) Date the report was received by 
the packer or distributor. 

(id) Date the report was submitted to 
the manufacturer. 

(iv) Name and address of the 
manufacturer. 

(6) Each report submitted to FDA 
under this section shall bear prominent 
identification as to its contents, i.e.. “15- 
day Alert report" or "15-day Alert 
report—followup." 

(d) Reporting form. (1) Except as 
provided in paragraph (d)(3) of this 
section, each person identified in 
paragraph (c)(1) of this section shall 
submit each report of a serious and 
unexpected odverse drug experience on 
a Form FDA-1639 (Drug Experience 
Report). 

(2) Each completed Form FDA-1639 
should pertain only to an individual 
patient. 

(3) Instead of using Form FDA-1639, a 
manufacturer, packer, or distributor may 
use a computer-generated FDA-1639 or 
other alternative format (e.g.. a 
computer-generated tape or tabular 
listing) provided that: (i) the content of 
the alternative format is equivalent in , 
all elements of information to those 
specified in Form FDA-1639: and (ii) the 
format is agreed to in advance by the 
Division of Drug and Biological Product 
Experience (HFN-730). 


(4) Single copies of Form FDA-1639 
may be obtained from the Division of 
Drug and Biological Product F'xpericnce 
(HFN-730), Center for Drugs and 
Biologies. Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. Supplies of Form 
FDA-1639 may be obtained from the 
PF1S Forms and Publications 
Distribution Center, 12100 Parklawn Dr.. 
Rockville. MD 20857. 

(e) Patient privacy. Each 
manufacturer, packer, and distributor 
should not include in reports under this 
section the names and addresses of 
individual patients: instead, the 
manufacturer, packer, and distributor 
should assign a unique code number to 
each report, preferably not more than 
eight characters in length. The 
manufacturer, packer, and distributor 
should include the name of the reporter 
from whom the information was 
received. Names of patients, individual 
reporters, health care professionals, 
hospitals, and geographical identifiers in 
adverse drug experience reports are not 
releasable to the public under FDA’s 
public information regulations in Part 20. 

(f) Recordkeeping. (1) Each 
manufacturer, packer, and distributor 
shall maintain for a period of 10 years 
records of all adverse drug experiences 
required under this section to be 
reported or reviewed annually for a 
significant increase in frequency, 
including raw data and any 
correspondence relating to the adverse 


drug experiences. and the records 
required to be maintained under 
paragraph (c)(5) of this section. 

(2) Manufacturers and packers may 
retain the records required in paragraph 
(f)(1) of this section as part of its 
complaint files maintained under 

5 211.198. 

(3) Manufacturers, packers, and 
distributors shall permit any authorized 
FDA employee, at all reasonable times, 
to have access to and copy and verify 
the records established and maintained 
under this section. 

Interested persons may. on or before 
May 20.1985. submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m.. 
Monday through Friday. 

Dated: February' 8.1985. 

Frank E. Young. 

Commissioner of Food and Drugs. 

Margaret M. lteckter. 

Secretary of Health and Human Sen'ices. 
[FR Doc. 85-0088 Filed 3-20-85; 8:45 am) 
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DEPARTMENT OF ENERGY 

Energy Information Administration 

Proposed Form EIA-846, 
Manufacturing Energy Consumption 
Survey 

aoekcv: Office of Energy Markets end 
End Use* Energy Information 
Administration. DOE. 
action: Notice of public hearing and 
request for comments. 

Summary: The Energy Information 
Administration (EIA) of the Department 
of Energy (DOE) is proposing to collect 
energy consumption and related data 
from manufacturing establishments in 
the United States. Form EIA-846, the 
Manufacturing Energy Consumption 
Survey (MECS), has been designed by 
EIA to obtain this information. Industrial 
energy use represents about 40 percent 
of total U.S. energy consumption. The 
current lack of data for this sector has 
resulted in a gap in FJA's national 
energy statistics program. The 
information proposed to be collected via 
the MECS will help Till that gap. 

Section 52 of the Federal Energy 
Administration Act of 1974 (Pub.L 93- 
275) requires the EIA to establish a 
national energy information system for 
use in describing and analyzing U.S. 
energy supply and consumption. The 
information to be collected on Form 
FJA-846 will become a part of the FJA's 
baseline energy information program. In 
addition, during the FY 1985 
Congressional Budget formulation 
process, both the I louse of 
Representatives and the Senate 
appropriation committees added $1.1 
million to ELA*s appropriation 
specifically for conducting the MECS. 

The data collection form and 
instructions presented in this notice (see 
copy reproduced following this notice) 
are proposed for use by EIA in pilot 
testing the survey with a group of not 
more than 500 respondents in the 
summer of 1985. The pilot survey will 
collect data for calendar year 1984. The 
primary purpose of the pilot study will 
be to determine if respondents are able 
to understand the wording and format of 
the questionnaire, rather thun to collect 
data. For that reason. EIA will be able to 
use a special masking procedure to 
assure the confidentiality of the pilot 
study data. Respondents will be 
permitted to disguise their actual data 
by multiplying or dividing each 
submitted value by a constant factor 
known only to them. This procedure will 
preserve the relationships within the 
data and allow respondents to logically 
work through the questionnaire format 


while disguising actual values. The full 
scale survey will be sent to a probability 
sample of about 12.000 establishments 
early in 1980 and will collect data for 
calendar year 1985. Subsequent surveys 
will be fielded every three years. 

Any written comments received in 
response to this notice will be available 
for public inspection at the DOE 
Freedom of information Office. Room 
1F.-090.1000 Independence Avenue. 

S\V., Washington. D C. 20585. between 
the hours of 9:00 a.m. and 4:00 p.m.. 
Monday through Friday, except Federal 
holidays. Pursuant to the provisions of 

10 CFR 1004.11, any person submitting 
information which is believed to be 
confidential and exempt by law from 
public disclosure, should submit one 
complete copy of the document and if 
possible. 10 copies from w'hich the 
information believed to be confidential 
has been deleted. The DOE w ill make its 
own determination with regard to the 
confidential status of the information or 
data and treat it according to its 
determination. 

dates: Written comments on the 
proposed form must be received by EIA 
within 30 days of the publication of this 
notice. For specific information on the 
presentation of comments at the public 
hearing see Supplementary Information, 
Part III. Procedures for Public I (earing. 
Two public hearings are scheduled to be 
held in Washington. D C and Denver, 
Colorado. 

addresses: Written comments, requests 
to testify, and written presentations 
should be addressed to: Mr. John L 
Preston, Office of Energy Markets and 
End Use. Energy Information 
Administration. El-652, Room 1F-093, 
Mail Stop 1H-053. U.S. Department of 
Energy', 1000 Independence Avenue* 

SW.. Washington. D.C. 20585. 

The public hearings will lie held on 
Monday, April 22,1985, from 9:00 a.m. to 
3.-00 p.m.* in Room GE-086, Forrestal 
Building. 1000 Independence Avenue, 
S.W., Washington. D.C. 20585; und on 
Thursday. April 25.1985, from 9:00 a.m. 
to 3:00 p.m., at the University of Denver 
College of Law. Room C-88. Lowell 
Thomas Law Building. 7039 East 18th 
Avenue. Denver. Colorado 80220. 

FOR FURTHER INFORMATION CONTACT: 

John L Preston. (202) 252-1128. 

SUPPLEMENTARY INFORMATION: 

I. Background 

11 Request for Comments 

111. Procedures for Public Hearing 

I. Background 

The EIA. under Section 52 of Public 
Law 93-275 and the Congressional 
directive contained in the Fiscal Year 
1985 apropriation for EIA. has designed 


Form F.IA-846 lo collect baseline 
statistical data on energy consumption 
within the manufacturing industries in 
the United States. The MECS data will 
fill a gap in the EIA statistical program 
which includes information on the 
Nation's energy balance and energy 
flows—from sources through final uses 

The EIA has issued two earlier 
Federal Register notices on the MECS: 
49 FR 7188. February 27* 1984, and 49 FR 
29257. July 19,1984. The February 1984 
notice solicited comments on ihe design 
an development of the MECS. The July 
1984 notice solicited manufacturing 
establishments to volunteer ns sites for 
visits by EIA staff. 

The questionnaire presented in this 
notice for public comment has been 
developed using the know ledge gained 
by FJA through the public comments 
received in response to our earlier 
notices, through discussions with 
potential MFCS data users, through 
discussions with industry 
representatives and trade associations, 
and during site visits to 20 
manufacturing establishments. The 
proposed questionnaire has been 
designed with the goal of ensuring that 
the needs of MECS data users are met 
with a minimum level of realistically 
obtainable information. The site visits 
and discussions with industry 
representatives hove been especially 
helpful in providing guidance on what 
information is readily available and 
what information is difficult or 
impossible to obtain. 

The MECS will gather information 
from a sample of manufacturing 
establishments in Standard Industrial 
Classification codes 20 through 39, with 
emphasis on energy intensive industries 
The dula obtained via the full scale 
survey (to be conducted early in 1988) 
will be published by EIA as one or more 
new publications on energy' 
consumption information and will be 
incorporated into future issues of 
existing FJA publications such as the 
AnnualEnergy Review. These data also 
will be used by EIA for analyses of 
energy end use, energy throughput, 
cogeneration, fuel substitutability, and 
changes in industrial fuel mix. 

A determination has not yet been 
made as to how the data will be 
collected in the full scale survey. One 
option would be for the EIA to conduct 
the survey itself. On the other hand, the 
FJA is exploring the possibility of using 
the Bureau of the Census as an agent to 
collect the MECS duta under EIA’s 
mandatory data collection authority 
Under this option the Census Bureau's 
Annual Survey of Manufactures (ASM) 
sample would be used us a frame from 
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which to select the MECS sample. This 
procedure would afford Census 
confidentiality protection to the data 
collected via the MECS, consistent with 
the provisions of Title 13 of the U.S. 

Code. If the Census Bureau collects the 
data as ElA*s agent, identifying 
demographic and economic data will be 
available from the ASM. If the Census 
Bureau data collection option is not 
i hosen, the E1A will add a new first 
section to the questionnaire presented in 
this notice. The new section will collect 
Brief identification and economic 
information for the establishment. 

The E1A is aware of potential 
duplication of similar data already being 
obtained on two of its forms: The EIA- 
820. Annual Refinery Report, and the 
KIA-3, Quarterly Coal Consumption 
Report—Manufacturing Plants. 
Comments are requested on the extent 
of such duplication and suggestions 
about means of avoiding it. such as 
merging data from existing systems. 

It may well be the case that the 
information requested on the MECS is 
not considered to be confidential by the 
respondent. In determining which data 

< ollection option to pursue. El A is 
particularly interested in receiving any 

< omments concerning the confidential 
nature of energy consumption data. 

II. Request For Comments 

The EIA invites the public to comment 
on the proposed Form E1A-848 within 30 
days of the publication of this notice. 
Additional copies of the form and 
instructions can be obtained by writing 
or calling John L Preston. The following 
general guidelines are provided to assist 
m the preparation of comments. 

(As a potential respondent): 

A. Are the instructions and definitions 
dear and sufficient? 

B. Can the data be submitted using the 
definitions included in the instructions? 

C. Can the data be submitted within 
the response time specified in the 
instructions? 

D. How many hours, including time 
for preparation and administrative 
review, would your establishment 
require to complete and submit a form? 

E. What is the estimated cost to your 
establishment of completing this form, 
including the direct and indirect costs 
associated with the data collection? 
Direct costs should include all costs 
directly attributable to providing the 
information (such as administrative 
costs). 

F. How can the form be improved? 

C. Do you know of other Federal. 

State, or local agencies that collect 
similar data? If so. specify the agency 
.ind the means of collection. Are these 


data currently in the public domain in 
company-identifiable form? 

H. Would your establishment collect 
and organize the data required in the 
proposed form if necessary if the survey 
was not required? 

I. Do you consider the data requested 
to be confidential? If so. please specify 
which items you consider confidential 
and why. 

). For petroleum, would it be 
preferable to provide these data as part 
of the MECS survey or as an attachment 
to EIA’s Annual Refinery Report (Form 
1EA-B20)? Does your establishment have 
separate petrochemical processing 
which is excluded from the refinery data 
reports you submit to EIA? 

(As a potential data user): 

A. Can you use data at the levels of 
detail indicated on the form? 

B. For what purpose would you use 
these data? Please be specific. 

C. How could the questionnaire be 
improved to better meet your specific 
data needs? 

D. Are there alternative sources of 
these data? What are they? Do you use 
them? What are their deficiencies? 

The EIA is also interested in receiving 
comments from other persons regarding 
their views on the need for this 
information. 

Comments or summaries of comments 
submitted in response to this notice 
(excluding those comments DOE has 
determined are confidential) will be 
included in the request for Office of 
Management and Budget approval of 
this data collection and will become a 
matter of public record. 

III. Procedures for Public Hearing 

Any person or representative of a 
group may make a written or oral 
request for an opportunity to make an 
oral presentation at the public hearings. 
Such requests must be received no later 
than three working days before the 
hearing along with a copy of the 
presentation. All reasonable means will 
be used to notify requesters of specific 
times and of the suggested number of 
copies of their presentations for the 
record. Those present at the hearings 
who would like to speak but who have 
not pre-registered will be 
accommodated if time permits. A 
verbatim transcript will be made of the 
entire session at each hearing. 

The person requesting to testify also 
should describe briefly the interest 
concerned; if applicable, indicate why 
she or he is a proper representative of 
the group having such an interest: and 
provide a phone number where she or 
he may be contacted during working 
hours. 


While an attempt will be made to 
accommodate all who wish to be heard, 
it may not be practical to do so. The EIA 
reserves the right to select the persons 
to be heard at the hearing, to schedule 
their respective presentations, and to 
establish procedures governing the 
conduct of the hearing. Although time 
constraints may limit the number of 
persons who will be allowed to speak, 
the EIA will consider all comments 
submitted. 

A presiding officer will be designated 
to conduct each hearing. As a rule, oral 
presentation shall be limited to 10 
minutes. The hearings will not be 
judicial or evidentiary-type hearings. 
Questions may be asked only by those 
conducting the hearings. Any additional 
testimony may be submitted in writing. 

Any further procedural rules needed 
for the proper conduct of each hearing 
will be announced by the presiding 
officer. A transcript of each hearing will 
be made and the entire record of the 
hearings, including the transcripts* will 
be retained by the EIA and made 
available for public inspection (along 
with the written comments received in 
response to this notice) at the DOE 
Freedom of Information Office. 

Issued in Washington. D.C. March 15,1085. 
HA. Merklein. 

Administrator. Energy Information 
Administration. 

General Instructions for the 
Manufacturing Energy Consumption 
Survey 

A. Who Should Report? 

Responses to this survey are 
mandatory under the authority vested in 
the Energy Information Administration 
by the Federal Energy Administration 
Act of 1974. Pub. L 93-275. A sample of 
approximately 12.000 manufacturing 
establishments has been selected, and a 
report is required from each of these 
establishments. No substitutions are 
permitted. Failure to respond may result 
in criminal fines, civil penalties, and 
other sanctions as provided by luw. 

B. How Is a Manufacturing 
Establishment Defined? 

A manufacturing establishment is an 
economic unit at a single physical 
location where the mechanical or 
chemical transformation of materials or 
substances into new products is 
performed. These operations are 
generally conducted in facilities 
described as plants, factories, or mills 
and characteristically use powerdriven 
machines and materials-handling 
equipment. The assembly of components 
of manufactured products is also 
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considered manufacturing. Also 
included is the blending of materials 
such as lubricating oil. plastics, resins, 
or li<|uors. 

C. Suppose There Are Two or More 
Establishments at the Same Physical 
Location. Which Should Respond? 

The establishment named on page 1 of 
the questionnaire is the selected 
establishment, and the report should 
reflect only the activities at that 
establishment. If it is not clear which 
establishment has been spieled, call 
(COO) xxx-xxxx for further instructions. 

1) What Activities Should Re Indudotl? . 

Include all activities conducted within 
the establishment: e.g., manufacturing, 
fabricating, processing and assembly; 
maintenance of plant and equipment: 
receiving, shipping, warehousing, 
storage; research; recordkeeping; health, 
safety, cafeteria, and other serv ices. If 
an establishment operates as a single 
economic unit, but produces several 
lines of products, the report should 
cover Ihc activities of the entire facility. 

hi What Period Should the Report 
Cover? 

Data should be reported for the 
calendar year 1985. If your records are 
maintained on a fiscal year basis which 
does not coincide with the calendar 
year, hut which ends between 
November 1 and February 28 inclusive, 
fiscal year data may lie substituted. If 
your fiscal year ends between March 1 
and October 31 inclusive, reasonable 
estimates for calendar year 1985 data 
will be acceptable. If the selected 
establishment was acquired or sold 
during 1985. the reported data should 
cover the period of operation by your 
company only. 

F. May I Provide Estimate's Rather Than 
Actual Data? 

Actual data should be provided when 
available and obtainable. In the event 
that such records ore not maintained or 
are not readily available, reasonable 
estimates may be substituted. 

Instructions for Section I 

The purpose of Section I is to identify 
the primary energy sources that were 
used at this establishment in 1985. 

Primary energy sources are those that 
ore combustible. Thus, electricity, 
steam, hot water and hot air are 
excluded. Several of the more common 
primary energy sources are included in 
Column 3 of Section I and space is 
provided for you to include other energy 
sources that were consumed in a 
significant amount at your 
establishment. 


Specific Instructions 

1. Place a check mark in Column 1 to 
indicate primary energy sources 
consumed at this establishment during 
1985. 

2. Note that bituminous and 
subbituminous coal are subdivided into 
high and low sulfur. Low sulfur coals are 
defined as those that have a sulfur 
content of 0.7 percent or less. 

3. The unit of measurement for 
reporting amounts of primary energy 
sources is shown in Column 4. These 
units should be used throughout the 
remainder of the questionnaire. 

4. In the spares provided in Column 3. 
enter any additional energy sources 
which were not included on the printed 
list and accounted for at least two 
percent of the total energy consumed at 
this establishment during 1685. Do not 
include electricity, steam . hot water, or 
hot air in this part. 

5. For each type of coal checked in 
Column 1. enter the average Blu content 
per unit of measurement in Column 5. 
Use the Higher Heating Value (IIHV) for 
these estimates. HHV is the amount of 
heat produced in combustion including 
the latent heat of the moisture content of 
the energy source being combusted. Dtu 
content may be estimated if necessary. 
Do not enter Btu content for other 
primary energy sources. Note, however, 
that the unit of measurement for other 
primary* energy sources (Le„ those which 
you enter yourself) is millions of Btu. 

Instructions for Section II 

The purpose of Section II is to follow 
the primary energy sources listed in 
Section 1 from their acquisition or 
production by this establishment 
through their final disposition. 

Therefore, Section 11 is designed as a 
throughput table, with the primary 
energy sources from Section I listed in 
the column headings, and questions 
related to these primary energy sources 
listed across the rows. 

The questions are grouped into two 
broad categories. The first 6 questions 
concern how primary energy sources 
were acquired during 19B5: questions 7 
through 15 concern whether they were 
used onsite, disposed of. or otherwise 
accounted for during 1985. 

Gi'ncral Instructions for Section II 

1. Set up a separate column heading 
for each primary energy source checked 
in Section I. Do not include electricity, 
steam, hot water, and hot air. Use 
continuation sheets if more columns are 
needed. 

2. Answer all questions for one energy 
source before proceeding to another. 


3. Where actual data are unavailable 
carefully prepared estimates are 
acceptable. 

Specific Instructions for Section II 

ITEM 1. Report only working, 
beginning-of-ycar Inventory; i.c., exclude 
tank bottoms. Include inventory owned 
by the establishment and stored in 
offsite storage facilities. Do not report 
inventories onsite which are not owmeri 
by this establishment. 

ITEM 2. Self-explanatory. 

ITEM 3. Self-explanatory 

ITEM 4. Captive mines and wells art: 
those which are physically located on 
this establishment site. Report the 
guantities of energy sources produced 
by these captive facilities. Do not report 
these quantities as transferred inputs in 
Hera Z even if the establishment’s 
accounting methods show a transfer. 

ITEM 5. Include the total amount of an 
energy source produced, but only if 
some of it was used as a fuel on site 
during 1985. A refinery, for example, 
should report the total amount of 
distillate produced by the refining 
process if and only if some distillate 
was consumed on site. 

ITEM 6. Self-explanatory. 

ITF.M 7. Report the total quantity of an 
energy source used as n feedstock, ray 
material, ingredient, or additive. Report 
all quantities, even if part of the output 
was an energy source later used as a 
fuel on this site. That is. do not try to 
”nct out” fuel use. (Note that such 
output will have been reported in Item 5 
of the column(s] for the output sourcc(&). 
For example, the quantity of coal used 
to produce coke should be reported herr 
even though the coke was previously 
reported in Item 5. 

ITEM 8. Report all offsite 
establishment-related uses. 

rrKM 9. Self-explanatory. 

ITEM 10. Self-explanatory. 

ITEM VL As with Item 1. record 
working inventory. Include inventory 
ow'ned by this establishment and stored 
in offsile storage facilities. Do not report 
end-ofyear inventories on your site 
which are not owned by this 
establishment. 

ITEM 12. Self-explanatory. 

ITEM 13. Self-explanatory. 

ITEM 14. Report the total storage 
capacity (excluding tank bottoms) 
dedicated for use by this establishment 
Include dedicated storage capacity in 
both onsite and offsite facilities. 

ITEM 15. Report the quantities of 
energy sources excluding electricity that 
were bumrd in all types of boilers. 
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Instructions for Section III 

The purpose of Section III is to collect 
information on electricity and steam. 
These questions are simitar to those in 
Section II; that is. they examine the 
acquisition and disposition of energy 
sources. 

Specific instruct ton—Electricity 

ITEM la. Enter the quantity of 
electricity in megawatthours (one* 
million watlhours) that Was purchased 
during 1985. 

ITEM lb. Enter the total cost of this 
purchased electricity in dollars. 

ITEM 2. Enter the quuntity of 
electricity that was transferred in from 
other establishments during 1985. 

Include electricity transferred in from 
other establishments within your own 
company. 

ITEM 3. Cogeneration is defined as 
the use of a single energy stream to 
generate electric power and useful heat. 
Enter the amount of electricity 
generated onsite by all cogeneration 
processes. 

ITEM 4. Enter the amounts of 
electricity generated onsite from solar, 
wind, and other renewable sources on 
tines 4a. 4b. and 4c, respectively, 

ITEM 5. This ITEM includes the 
electricity generated by all means other 
than those reported in Items 3 and 4. For 
example, electricity produced by fuel 
cells and direct fuel-fired generators 
should be reported, as well as electricity 
produced as the sole end use of steam. 

ITEM 6. Establishments frequently sell 
self-generated electricity "back to the 
grid." Enter this quantity of electricity 
here. Indude both sales and transfers 
fo r cre dit. 

ITEM 7. Enter the quantity of 
electridty transferred to other 
establishments. Include adjacent but 
separate establishments within the same 
company which share a common meter. 
The umounts transferred out may be 
estimated if necessary. 

Specific Instructions—Steam 

Items la. lb, 2. and 3 of the steam 
portion of Section III are parallel to 
Items la. lb, 2, snd 4 of the electricity 
portion. Refer to the above instructions 
for these items, but answer them with 
reference to steam. 

ITEM 4. Enter the total quantity of 
steam w'hich was transferred or sold to 
other establishments. 

Instructions for Section IV 

Section IV of the questionnaire is 
concerned with this establishment's 
capability to switch to alternate energy 
sources. For the purpose of this survey* 


the technical capability to switch energy 
sources is defined as follow's: 

Technical capability to switch energy 
sources—The physical capability to 
substitute one or more alternative 
energy sources for a given energy source 
during a given time period (in this case 
1985) and. after switching, resume the 
production schedule for finished 
products that existed during the 
reference period. Technical capability is 
not affected by personal preference for 
one ge energy source over another, by 
economic considerations Ihut normally 
dictate the choice of energy sources, or 
by legal or practical restrictions 
unrelated to the energy consumption 
process. Technical capability exists 
when both of the following conditions 
are met: (1) Equipment or processes cun 
make use of alternate energy sources: 
and (2) adequate transmission and and/ 
or storage facilities are available for 
those alternate energy sources. 

These conditions can be met in one or 
more of the following ways: 

• Combustors ar capable of burning a 
variable mixture of two or more energy 
sources simultaneously. 

• Combustors can use, or can be 
converted to use, one or more 
alternative energy sources within one 
calendar w eek of discontinuing use of 
the given energy source. 

• Combustors that do not use the 
given energy source, but which can 
fulfill the same purpose as those that do, 
can be used more intensively, while the 
combustors using the given energy 
source are used less intensively or shut 
down altogether. 

All. some, or none of the consumption of 
a given energy source may be 
switchable. depending on the specific 
equipment available to each 
establishment. 

Note.—This definition of twitching 
capability is in terms of “technical 
capability" only and does not consider legal 
practical or logistical reasons which may 
preclude switching. These reasons will he 
taken into consideration separately in 
Section IV. 

Specific Instructions 

COLUMN 1. This column describes 
the fuel switching to be addressed in 
each subtabla. 

COLUMN 2. Report the quantities of 
each fuel group to be addressed ns 
follows: 

• Add the quantities of all types of 
coal (anthracite, low and high sulfur 
bituminous and subbituminous. and 
lignite) in Section 11. Item 13. Enter the 
total in Column 2 in the subtable labeled 
"Fuel Switching From Coal." 


• Add the quantities of crude oil and 
residual fuel oil in Section 11. Item 13. 
Enter the total in Column 2 in the 
subtable labeled "Fuel Switching From 
Heavy Oil." 

• Transfer the qunntity of distillate 
fuel oil reported in Section II. Item 13 la 
Column 2 in the subtable labeled "Fuel 
Switching from Distillate." 

• Transfer the quantity of ualural gas 
reported in Section II. Item 13 to Column 
2 in the subtable labeled "Fuel 
Switching from Natural Gas" 

COLUMN 3. Bused upon the definition 
of technical switching capability given 
above, estimate the amount of each 
quantity entered in Column 2 which, 
during 1985. w as technically capable of 
being switched. Enter the resulting 
quantities in Column 3 of the table. 

COLUMN 4. Column 4 contains the 
energy’ sources to which coal, heavy oil. 
distillate, or natural gas could possibly 
have been switched during 1985. Chock 
any of these that could have served us 
an alternate fuel for some or all of 
quantity listed in Column 3. Use the 
definition of technical switching 
capability In deciding among these 
alternates. Space has been provided for 
you to specify additional alternate fuels. 
It is not necessary that an alternate was 
actually burned during 1985, or even that 
il was checked in Section L as long as 
the definition of technical fuel switching 
capability is satisfied. 

COLUMN 5. Estimate the amount of 
the switchable energy source given in 
Column 3 which wus technically 
switchable to each of the alternate 
energy sources listed in Column 4. Enter 
these estimates in the appropriate 
spaces in Column 5. Note: the sum of the 
entries in Column 5 for any given fuel 
(c.g.. coal) may exceed the switchable 
quantity of the fuel shown in Column 3. 
This merely reflects the possibility that 
some of a primary fuel may have been 
switchable to two or more alternates. 

COLUMN 6. Estimate the amounts of 
the quantities shown In Column 5 which 
could not have been switched to the 
indicated alternate fuel for legal 
logistical, or other reasons not related to 
technical capability. Enter these 
quantities in the appropriate spaces in 
Column 6. 

COLUMN 7. Enter reason(s) for Ihe 
inability to switch the umount(s) shown 
in Column 8 and circle the single most 
important reason. A partial list of 
reasons is included at the end of Section 
IV. Space has been provided for you to 
enter additional reasons if necessary. 

B-LLING COOC 64SO-01M 
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SECTION I - IDENTIFICATION OF PRIMARY ENERGY SOURCES 

rtviow the Hat of energy tourcai on this paga. Mark tha boa ne*t to all anargy 
sources that were phyaically an tha site of tha establishment at some ttM during 1985. 
including those producad. purchased. used. tranafarrad out. told, or hold in inventory at 
thia establishment in 1985. 


LIST OF PRIMARY ENERGY Sf.JRCES 


Nark Coda 
Mara Number 
<1> < 2 > 

Enargy Sourca 
<3> 

Unit of Measurement for 
Raporting Amounts 
<4 > 


11 

Anthracite coal , 

Short Tons 


12 

Nigh sulfur bituminous coal 

Short Tons 


15 

low sulfur bituminous coal 

Short Tons 


14 

High sulfur subbituminous coal 

Short Tons 

_ 

15 

low sulfur subbi tuiai nous coal 

Short Tons 


16 

lignita 

Short Tons 


17 

Coal coka and breeze 

Short Tons 

□ 

1 21 

Oiati1 lata ( ri. 11. or 84 




fual oil and light diesel) 

Barrals <42 gals.> (BBl) 

□ 

1 22 

Residual (15 or 16 fual 




o*l and navy spacial) 

Barrels <42 gals.> (BBl) 

□ 

1 23 

Cruda Oil 

Barrels <42 gals.> (BBl) 

P 

1 

Natural gas 

1.000 eu. ft. (MCF) 

□ 

1 32 

IPG. butana. propant 

1.000 cu. ft. (MCF) 


41 

Blast furnaca gas 

Million Btu (MMBtu) 


42 

Coka ovan gas 

Million Btu (MMBtu) 


43 

Petroleum coka 

Million Btu (MMBtu) 


44 

Rafinary offgas (still gas) 

Million Btu (MMBtu) 


45 

Wood. bark, wood wasta 




(50^C aontura basis) 

Million Btu (MMBtu) 

□ 

1 46 

Pulping or black liquor 




(bona dry basis) 

Short Tons 


Average Btu 
par Unit of 
Measurement 
(us* HHV) 
<5> 


Othar primary anargy aourcas. not listad abova. that aceountad for at laaat two 
parcant of tha total energy conauaad at this aatablishment during 1985 (Do not 
includo alactricity or steaa)< 


Mark 

Haro 

<1> 

Coda 

Number 

<2> 

Energy Source 
. <3> 

Unit of Measurement ' 

Raporting Amounts 
<4> 

— 


51 


Million 

Btu 

(MMBtu) 



52 


Million 

Btu 

(MMBtu) 



53 


Million 

Btu 

(MMBtu) 



54 


Million 

Btu 

(MMBtu) 



55 


Million 

Btu 

(MMBtu) 



56 


Million 

Btu 

(MMBtu) 



57 


Million 

Btu 

(MMBtu) 



58 


Million 

Btu 

(MMBtu) 

_i 


59 


Million 

Btu 

(MMBtu) 


o Now COPY tha coda number (from column 2). none. and unit of measurement of 
all anargy aourcas you chackad on tha list onto Saction II. 


o Procaad to Saction II 
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SECTION III - NON-PRIMARY ENERGY SOURCES 


la. During 1985# how much electricity was purchasad 
from utilities or othar firms# and dalivarad 

to tha astabl i shment? Quantity*,_Megawatthours 


lb. What was tha total cost of this purchasad 
electricity? 




2, During 1985. how much alactricity was transfarrad 
from outside ast abl ishments and dalivarad to 
tha astabl i shment ? Do not includa tha purchasas 

racordad In ITEM la. Quantity:_Megawatthours 


5. During 1955. how much alactricity was ganaratad 
onsita by cogeneration? 

S, During 1985. how much alactricity was ganaratad 
onsita from renewable aourcas? 

a. from Solar 

b. from Wind 

c. from othar ranawabla sourcas 

5. During 1985. how much alactricity was ganaratad 
onsita by convantional generation and othar 
processes besides cogeneration or ranawabla 
sources? 

6. During 1985. how much alactricity was sold to 
utilities? Includa both sales and transfers 
for credit. 


Quantit u : Waoewatthours 


Quant i ty • _Megawat thour s 

Quant i ty:_Megawatthours 

Quant I ty : _Megawatthour s 


Quant i ty__Megawatthour s 


Quant i ty *_Megawatt hour s 


7. During 1985. how much alactricity was transferred 
to other establishments? Do not include amounts 

reported in ITEM 4. Quantity:_flegawat thour s 


Steam . 

la. During 1985. how much steam was purchased from 
utilities, dealers, or other firms, and 
delivered to the establishment? 

lb. What was tha total cost of this purchasad steam? 

2. During 1985. how much steam was transfarrad from 
outsida astablishments and delivered to the 
establishment? Do not include the purchasas 
recorded in ITEM la. 

3. During 1985. how much steam was generated onsita 
from renewable sourcas? 

a. from Solar 

b. from other renewable sourcas 


Quantity: Million Btus 

I_._._ 


Quantity: Million Btus 


Quantity: Million Btus 

Quantity:_Million Btus 


4. During 1985. how much steam was sold or 
transferred to another establishment? 


Quantity: Million Btus 
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SECTION V - CCPTiriCATIOM 



|KR Doc. 85-0761 Filed 3-20-85: 8:45 am| 
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